UNDERMINING MERCURY PROTECTIONS: EPA EN-
DANGERS HUMAN HEALTH AND THE ENVIRON-

MENT
HEARING
BEFORE THE
SUBCOMMITTEE ON OVERSIGHT AND
INVESTIGATIONS
OF THE

COMMITTEE ON ENERGY AND
COMMERCE
HOUSE OF REPRESENTATIVES

ONE HUNDRED SIXTEENTH CONGRESS

FIRST SESSION

MAY 21, 2019

Serial No. 116-36

&

Printed for the use of the Committee on Energy and Commerce

govinfo.gov/committee/house-energy
energycommerce.house.gov

U.S. GOVERNMENT PUBLISHING OFFICE
40-548 PDF WASHINGTON : 2020



COMMITTEE ON ENERGY AND COMMERCE

FRANK PALLONE, JR., New Jersey
Chairman

BOBBY L. RUSH, Illinois

ANNA G. ESHOO, California

ELIOT L. ENGEL, New York

DIANA DEGETTE, Colorado

MIKE DOYLE, Pennsylvania

JAN SCHAKOWSKY, Illinois

G. K. BUTTERFIELD, North Carolina
DORIS O. MATSUI, California

KATHY CASTOR, Florida

JOHN P. SARBANES, Maryland

JERRY McNERNEY, California

PETER WELCH, Vermont

BEN RAY LUJAN, New Mexico

PAUL TONKO, New York

YVETTE D. CLARKE, New York, Vice Chair
DAVID LOEBSACK, Iowa

KURT SCHRADER, Oregon

JOSEPH P. KENNEDY III, Massachusetts
TONY CARDENAS, California

RAUL RUIZ, California

SCOTT H. PETERS, California

DEBBIE DINGELL, Michigan

MARC A. VEASEY, Texas

ANN M. KUSTER, New Hampshire
ROBIN L. KELLY, Illinois |

NANETTE DIAZ BARRAGAN, California
A. DONALD McEACHIN, Virginia

LISA BLUNT ROCHESTER, Delaware
DARREN SOTO, Florida

TOM O’HALLERAN, Arizona

GREG WALDEN, Oregon

Ranking Member
FRED UPTON, Michigan
JOHN SHIMKUS, Illinois
MICHAEL C. BURGESS, Texas
STEVE SCALISE, Louisiana
ROBERT E. LATTA, Ohio
CATHY McMORRIS RODGERS, Washington
BRETT GUTHRIE, Kentucky
PETE OLSON, Texas
DAVID B. McKINLEY, West Virginia
ADAM KINZINGER, Illinois
H. MORGAN GRIFFITH, Virginia
GUS M. BILIRAKIS, Florida
BILL JOHNSON, Ohio
BILLY LONG, Missouri
LARRY BUCSHON, Indiana
BILL FLORES, Texas
SUSAN W. BROOKS, Indiana
MARKWAYNE MULLIN, Oklahoma
RICHARD HUDSON, North Carolina
TIM WALBERG, Michigan
EARL L. “BUDDY” CARTER, Georgia
JEFF DUNCAN, South Carolina
GREG GIANFORTE, Montana

PROFESSIONAL STAFF

JEFFREY C. CARROLL, Staff Director
TIFFANY GUARASCIO, Deputy Staff Director
MIKE BLOOMQUIST, Minority Staff Director

1)



SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS
DIANA DEGETTE, Colorado

Chair

JAN SCHAKOWSKY, Illinois BRETT GUTHRIE, Kentucky
JOSEPH P. KENNEDY III, Massachusetts, Ranking Member

Vice Chair MICHAEL C. BURGESS, Texas
RAUL RUIZ, California DAVID B. McKINLEY, West Virginia
ANN M. KUSTER, New Hampshire H. MORGAN GRIFFITH, Virginia
KATHY CASTOR, Florida SUSAN W. BROOKS, Indiana
JOHN P. SARBANES, Maryland MARKWAYNE MULLIN, Oklahoma
PAUL TONKO, New York JEFF DUNCAN, South Carolina
YVETTE D. CLARKE, New York GREG WALDEN, Oregon (ex officio)

SCOTT H. PETERS, California
FRANK PALLONE, Jr., New Jersey (ex
officio)

(I1D)






CONTENTS

d

[y
o0

@

Hon. Diana DeGette, a Representative in Congress from the State of Colo-
rado, opening statement
Prepared statement ..........c.coccciieiiiiiiciiece e
Hon. Brett Guthrie, a Representative in Congress from the Commonwealth
of Kentucky, opening statement ..........cccccevviiiiiiiiiiiiniiiiniecciee e
Prepared statement ...........cccoccciieiiiiiiiiecee e
Hon. Joseph P. Kennedy III, a Representative in Congress from the Common-
wealth of Massachusetts, opening statement ...........ccoccevveiiiiiiiiiiieniiieenieeens
Prepared statement ..........cccoccoiieeiiiiiiiecee e
Hon. Greg Walden, a Representative in Congress from the State of Oregon,
0peNiNg SEALEMENT .....ociviiiiiiiiiieeiieeee e et e earaees
Prepared statement ..........c.coccciiieiiiiiiiecce e

NSO ©3 Oout wiN

=

WITNESSES

Janet McCabe, Former Acting Assistant Administrator, Office of Air and
Radiation, Environmental Protection Agency ..........ccccccceeviierciienieniiieniensieennn. 14

Prepared statement ..........ccccoeeviiiiiiiiiiiniiiienns .17
Answers to submitted qUeStionS .........cccccceeiiciiiiiiiiee e, .. 186
Heather McTeer Toney, National Field Director, Moms Clean Air Force .. 26
Prepared statement ..........cccooociiiiiiiiiiniiiicee e . 28
Michael A. Livermore, Associate Professor of Law, University of Virginia 43
Prepared statement ..........coccoeviiiiiiiiiiiiii e 45

Answers to submitted qUEStIONS ......cccoveiiiiiiiiiiiieeeeee e 188
Noelle Eckley Selin, Ph.D., Associate Professor and Director, Technology and
Policy Program, Massachusetts Institute of Technology
Prepared statement ............ccooceieiiiiiiiiiiiiiinees .
Answers to submitted qUESEIONS ........cceccviiieeiiiiieiieeee s
Philip J. Landrigan, M.D., Director, Global Public Health Program, Schiller
Institute for Integrated Science and Society, Boston College .........ccccceeuveernnnns
Prepared statement ...........ccccoccviiieiiiiiiiiieeceeee e
Adam R. F. Gustafson, Partner, Boyden Gray & Associates, PLLC
Prepared statement .........ccccooeviiiiriiiiiniiice e .
Answers to submitted qUESEIONS .....cceeevciiiiiiiiiieeeee s

SUBMITTED MATERIAL

Memorandum, committee minority staff, submitted by Mr. Guthrie .................. 130
Report by NERA Economic Consulting, “Estimating Employment Impacts
of Regulation: A Review of EPA’s Methods for Its Air Rules,” by Anne
E. Smith, et al., February 2013, submitted by Mr. Guthrie
Article of May 31, 2016, “EPA’s Particulate Matter Co-Benefits: A Case of
Ever-Declining Credibility,” by Scott J. Bloomberg, Daily Environment Re-
port, Bloomberg BNA, submitted by Mr. Guthrie ..........cccccccoeeviviiecieeiireeeennen. 143
Report by Anne E. Smith, NERA Economic Consulting, “Technical Comments
on the Regulatory Impact Analysis Supporting EPA’s Proposed Rule for
Utility MACT and Revised NSPS (76 FR 24976),” August 3, 2011,2 sub-
mitted by Mr. Guthrie

1The report has been retained in committee files and also is available at https:/
docs.house.gov/meetings/IF/IF02/20190521/109556/HHRG-116-1F02-20190521-SD004.pdf.

2The report has been retained in committee files and also is available at https:/
docs.house.gov/meetings/IF/IF02/20190521/109556/HHRG-116-1F02-20190521-SD006.pdf.

%)



VI

Article, “Inconsistencies in Risk Analyses for Ambient Air Pollutant Regula-
tions,” by Anne E. Smith, Risk Analysis, Vol. 36, No. 9, 2016, submitted
DY M. GUERTIE  .eeiiieiiiiieieeeeee ettt ettt e st e e st e e e sta e e s aeaeesnneeennnes

Report by NERA Economic Consulting, “An Economic Impact Analysis of
EPA’s Mercury and Air Toxics Standards Rule,” by Anne E. Smith, et
al., March 1, 2012, submitted by Mr. Guthrie .........cccccccemiiiiiniiiiiniieeieieeenes

Proposed Rule, “National Emission Standards for Hazardous Air Pollutants:
Coal- and Oil-Fired Electric Utility Steam Generating Units—Reconsider-
ation of Supplemental Finding and Residual Risk and Technology Review,”
Environmental Protection Agency, 40 CFR Part 63, in the Federal Register,
Vol. 84, No. 26, Thursday, February 7, 2019,3 submitted by Mr. Guthrie

Comments of April 17, 2019, from the Environmental Law & Policy Center,
et al., to Environmental Protection Agency, Docket No. EPA-HQ-OAR-
2018-0794, submitted by Ms. DeGette ........cccoccieroiieiiriiiieiieniieiecieeeieeeee,

Fact Sheet, “How Mercury Poisoning Works,” Moms Clean Air Force, Sep-
tember 2018, submitted by Ms. DeGette .......ccccoveeviviiiciieeiiieeecieeeeee e

Letter of May 10, 2019, from Ms. Castor, et al., to Andrew Wheeler, Adminis-
trator, Environmental Protection Agency, submitted by Ms. DeGette ............

Letter of March 26, 2019, from Edison Electric Institute, et al., to William
L. Wehrum, Assistant Administrator, Office of Air and Radiation, Environ-
mental Protection Agency, submitted by Mr. Soto ......c.ccoeevveeriieviiieeirieennens

Letter of September 5, 2017, from Mr. Soto to Scott Pruitt, Administrator,
Environmental Protection Agency, submitted by Mr. Soto .......cccccceevcvverieennen.

Letter of January 30, 2018, from Barry N. Breen, Principal Deputy Assistant
Administrator, Office of Land and Emergency Management, Environmental
Protection Agency, to Mr. Soto, submitted by Mr. Soto ......cccceeeeeriercieeninennen.

3The proposed rule has been retained in committee files and also is available at https:/

docs.house.gov/meetings/IF/IF02/20190521/109556/HHRG-116-1F02-20190521-SD009.pdf.



UNDERMINING MERCURY PROTECTIONS: EPA
ENDANGERS HUMAN HEALTH AND THE EN-
VIRONMENT

TUESDAY, MAY 21, 2019

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT AND INVESTIGATIONS,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:00 a.m., in room
2322, Rayburn House Office Building, Hon. Diana DeGette (chair
of the subcommittee) presiding.

Members present: Representatives DeGette, Kennedy, Ruiz,
Kuster, Sarbanes, Tonko, Clarke, Peters, Guthrie (subcommittee
ranking member), Burgess, McKinley, Griffith, Brooks, Mullin,
Duncan, and Walden (ex officio).

Also present: Representative Soto.

Staff present: Kevin Barstow, Chief Oversight Counsel; Jeffrey C.
Carroll, Staff Director; Waverly Gordon, Deputy Chief Counsel,
Judy Harvey, Counsel; Chris Knauer, Oversight Staff Director;
Brendan Larkin, Policy Coordinator; Jourdan Lewis, Policy Ana-
lyst; Jon Monger, Counsel; Alivia Roberts, Press Assistant; Tim
Robinson, Chief Counsel, Nikki Roy, Policy Coordinator; Jen
Barblan, Minority Chief Counsel, Oversight and Investigations;
Mike Bloomquist, Minority Staff Director; S. K. Bowen, Minority
Press Assistant; Jordan Davis, Minority Senior Advisor; Brittany
Havens, Minority Professional Staff Member, Oversight and Inves-
tigations; Peter Kielty, Minority General Counsel; Ryan Long, Mi-
nority Deputy Staff Director; Brannon Rains, Minority Staff Assist-
ant; and Natalie Sohn, Minority Counsel, Oversight and Investiga-
tions.

Ms. DEGETTE. The Subcommittee on Oversight and Investiga-
tions will now come to order.

Today, the Subcommittee on Oversight and Investigations is
holding a hearing entitled “Undermining Mercury Protections: EPA
Endangers Human Health and the Environment.”

The purpose of today’s hearing is to examine the Environmental
Protection Agency’s recent proposal that says limiting mercury and
other toxics from coal- and oil-fired power plants is not, quote, “ap-
propriate and necessary” under the Clean Air Act.

The Chair will now recognize herself for purposes of an opening
statement.
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OPENING STATEMENT OF HON. DIANA DeGETTE, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF COLO-
RADO

Today, we take a look at the Trump administration’s ill-conceived
and, to me, frankly, mind-boggling effort to undermine the U.S. En-
vironmental Protection Agency’s rule that limits mercury emissions
from our Nation’s coal power plants.

Mercury is one of the most toxic substances on the planet, and
it’s one that causes real harm to the brain, heart, and other essen-
tial body systems. Despite the dangers that toxic metals can cause,
for years there were no Federal regulations limiting how much
mercury that our coal-fired power plants could emit into the atmos-
phere each year.

Let me be clear about something. When the EPA fails to enact
clean air protections, it’s our communities, it’s our families and our
environment that all pay the price. And when an administration
like today’s administration tries to unravel the protections that we
have gotten, it puts all of us at risk.

In 2012, to address this issue and better protect the public from
the threat posed by mercury emissions, the Obama administration
determined that it was, quote, “appropriate and necessary” under
the Clean Air Act to limit how much mercury coal power plants
could emit each year. The Obama administration finalized these
new standards in a new rule enacted that year known as the Mer-
cury and Air Toxic Standards, or MATS. In justifying its decision
to enact these new limits, the Obama administration estimated,
while it would cost industry more than $9 billion to comply with
the new rule, the new standards would generate $4 million to $6
million direct health benefits and as much as $90 billion in addi-
tional health benefits each year by reducing people’s exposure to
the toxic metal.

Now, the industry chose to challenge the standards in court, but
they were left in place during the court challenge. The industry
eventually moved forward and invested billions of dollars in new
technology and pollution controls to comply with these standards.
And the investments the companies made led to a significant drop
in the amount of mercury and other harmful pollutants being emit-
ted from the coal power plants across the country today. And that
is why the Obama administration’s so-called mercury rule has been
hailed by advocates as such a success. But now, as I said earlier,
the rule is under attack as the Trump administration is trying to
not only undo this new mercury rule but also to undermine the the-
ory that it is “appropriate and necessary” for the Agency to enact
such rules in the first place.

If the EPA was here today, I am sure that they would tell this
panel that we have nothing to worry about, that mercury standards
will remain in effect regardless of their actions, and the only rea-
son they are taking a look at this rule now is because they are re-
quired to do so by the Supreme Court. But, of course, the EPA
didn’t come today, and so I'll just say what my perspective is. I
don’t think that would be true.

The Supreme Court never told the Trump administration to re-
visit this rule. And the Supreme Court never told the EPA to enact
a new policy that would ignore billions of dollars in health benefits
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going forward. The Trump administration is acting purely on its
own initiative. Why? I don’t know. What’s clear is the Trump ad-
ministration is doing more than simply revising the mercury rule.
It’s trying to set the EPA on an entirely new course going forward,
one that requires the Agency to ignore the real health benefits that
our Nation’s environmental policies often provide to the public.

I want to thank our witnesses for coming today. We have experts
who will explain how the administration’s new mercury proposal
contradicts the, quote, “relevant guidance and decades of practice
by administrations of both political parties.” They’ll explain how it
ignores the very real benefit that comes from regulating the haz-
ardous pollutants coming from our Nation’s power plants and how
the Trump administration is conveniently ignoring some key reali-
ties and important new information when arguing that the cost of
these proposals greatly outweighs the benefits.

For example, according to recent studies, the annual direct ben-
efit of regulating mercury could be in the billions, not the millions
as originally estimated. And the total implementation cost for coun-
tries to come into compliance was actually much lower than was
predicted.

But what’s the most puzzling is the timing, because in arguing
the cost versus benefit of the mercury rule, the EPA seems to have
forgotten the rule has been in place for years already. The industry
has already complied. And if you undo the rule now, it would put
the public’s health at risk and also the companies’ ability to recover
the money they invested to comply. That’s why some of the people
who want to keep this rule in place is the power industry itself. So,
if undoing the rule would be bad for public health, bad for the envi-
ronment, and bad for industry itself, who does it help? And why is
the EPA pushing this? That’s what I'm trying to understand.

Now, I just want to close briefly by saying that I'm continually
frustrated and surprised by the administration’s refusal to send
witnesses to Congress. And the EPA’s refusal to show up today is
just another example of the efforts to block Congress from per-
forming its oversight functions. And so we are going to have to
move forward, but it would be really helpful if we had the agencies
here to help us.

[The prepared statement of Ms. DeGette follows:]

PREPARED STATEMENT OF HON. DIANA DEGETTE

Today, we take a look at the Trump administration’s ill-conceived and—quite
frankly—mindboggling efforts to undermine the U.S. Environmental Protection
Agency’s (EPA) rule that limits mercury emissions from our Nation’s coal power
plants.

Mercury is one of the most toxic substances on the planet—and it’s one that can
cause real harm to the brain, heart and other essential bodily systems.

Despite the dangers that this toxic metal can cause, for years there had been no
Federal regulations limiting how much mercury that our coal-fired power plants
could emit into the atmosphere each year.

Let me be clear about something: When the EPA fails to enact clean air protec-
tions, it is our communities, and our families, and our environment that pay the
price. And when an administration—like the one we have today—tries to unravel
the protections that we already have, it puts all of us at risk.

In 2012, to better protect the public from the threat posed by mercury emissions,
the Obama administration determined that it was “appropriate and necessary”
under the Clean Air Act for the EPA to limit how much mercury coal power plants
could emit each year.
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The Obama administration finalized these new standards in a new rule it enacted
that year known as the Mercury and Air Toxics Standards, or “MATS.”

In justifying its decision to enact these new limits, the Obama administration esti-
mated that while it would cost the industry more than $9 billion to comply with
the new rule, the new standards would generate $4 to $6 million in direct health
benefits, and as much as $90 billion in additional health benefits every year by re-
ducing people’s exposure to the toxic metal.

While the industry chose to challenge the new standards in court, they were
upheld as the EPA, at the time, argued—again and again—that it was “appropriate
and necessary” for the Agency to limit mercury pollution from power plants.

With the courts siding with the administration, the industry eventually moved
forward and invested billions of dollars in new technology and pollution controls to
comply with the new standards.

The investments these companies made have led to a significant drop in the
amount of mercury and other harmful pollutants being admitted from coal-powered
plants across the country today.

And it’s why the Obama administration’s so-called mercury rule has been hailed
as such a success.

But now that rule is under attack, as the Trump administration—which has
shown a determination to roll back many our Nation’s environmental protections—
is trying to not only undo the mercury rule, but also undermine the theory that it
is “appropriate and necessary” for the Agency to enact such rules in the first place.

If the EPA were here today, I'm sure they would tell this panel that we have
nothing to worry about. That the mercury standards will remain in effect regardless
of their actions, and the only reason they are taking a look at this rule now is be-
cause they are required to do so by the Supreme Court.

But that wouldn’t be entirely true. The Supreme Court never told the Trump ad-
ministration to revisit this rule. And, the Supreme Court never told the EPA to
enact a new policy that would ignore billions of dollars in public health benefits
going forward. The Trump administration is acting purely on its own accord, we
know that. But what we don’t know is: why?

What is clear is: the Trump administration is doing more than simply revisiting
this rule. It’s attempting to set the EPA on an entirely new course going forward—
one that requires the Agency to ignore the real health benefits that our Nation’s
environmental policies often provide the public.

We have experts here today who will explain how the Trump administration’s new
mercury proposal contradicts “the relevant guidance and decades of practice by ad-
ministration of both political parties.”

They will explain how it ignores the very real benefit that comes from regulating
the hazardous pollutants coming from our Nation’s power plants. And how the
Trump administration is conveniently ignoring some key realities and important
gew fi_nformation when arguing that the cost of these proposals greatly outweigh the

enefits.

For example, according to recent studies, the annual direct benefit of regulating
mercury could be in be in the billions—not millions, as originally estimated. And
that the total implementation cost for these companies to come into compliance was
actually much lower than originally predicted.

But what makes this proposal most puzzling is the timing.

You see, in arguing the cost vs. benefit of the mercury rule, the EPA seems to
have forgotten that this is a rule that’s been in place for years now.

The industry has already spent the billions of dollars it took to come into compli-
ance with this rule.

And by undoing this rule now, the administration would actually not only be put-
ting the public’s health at risk but it would also be putting the companies’ ability
to flecover the money they invested to comply with these new standards at risk, as
well.

That’s why, among those who support keeping this important rule in place is the
coal power industry itself.

So, if undoing this rule would be bad for public health, bad for the environment,
and bad for the industry itself, who does it help? And why is the EPA pushing so
hard to get this done?

That’s what we are seeking to understand.

Unfortunately, the EPA is, in effect, pleading the fifth in this case by refusing to
send a witness to testify here today.

I wish I could say I was shocked, but this is just the latest in a series of actions
that this agency has taken to withhold information from this committee, including
information that Administrator Wheeler had personally committed to providing
when he was here to testify in April.



5

If the EPA wants to continue to ignore this committee as we perform our over-
sight responsibilities, that’s its choice. It’s not a wise choice, but it is a choice they
have seemed to make. It will not deter or slow our efforts to get to the truth. And
it won’t stop us from doing the work that we have set out to do. It only strengthens
our resolve. And we will continue to take whatever actions we believe are necessary
to safeguard the health of our environment and the health of the American people.

Thank you, and I yield.

Ms. DEGETTE. And, with that, I'm pleased to yield 5 minutes to
the ranking member, Mr. Guthrie.

OPENING STATEMENT OF HON. BRETT GUTHRIE, A REP-
RESENTATIVE IN CONGRESS FROM THE COMMONWEALTH
OF KENTUCKY

Mr. GUTHRIE. Thank you, Chair DeGette. And thank you for
holding this important hearing.

The Mercury Air Toxic Standards, MATS, was created to regu-
late mercury levels, and I think it’s important to today’s conversa-
tion to discuss where mercury comes from and how we in the
United States are primarily exposed to it.

Mercury can be released through human activity, such as burn-
ing materials which contain mercury. It is also released into the at-
mosphere naturally through events, such as volcanic eruptions, for-
est fires, and normal breakdown of minerals and rock and soil.
Mercury levels in certain areas can vary depending not only on
how much mercury is released locally, but what can also come from
regional, national, even international sources due to wind and
weather patterns.

Once released into the atmosphere, mercury will eventually de-
posit into bodies of water or onto land, where it will also ultimately
be transported into water. In the water, microorganisms can
change the mercury into methyl mercury, and the methyl mercury
will accumulate up the food chain into fish and shellfish.

While exposure to mercury takes several forms, nearly all human
exposure to methyl mercury in the United States occurs through
fish and shellfish consumption. The regulation we are discussing
today, MATS, was intended to help reduce the amount of mercury
created from human activity, specifically mercury emitted from
coal- and oil-fired electric utility steam plants generating units, or
EGUs.

The creation of MATS dates back to 1990 Clean Air Act amend-
ments where the Environmental Protection Agency was required to
conduct studies on coal- and oil-fired EGUs to form the EPA’s deci-
sion where it was “appropriate and necessary” to regulate EGUs
under section 112 of the Clean Air Act. After conducting multiple
studies in 2000, the Clinton administration found that it was “ap-
propriate and necessary” to regulate coal- and oil-fired EGUs under
the Clean Air Act section 112 and added EGUs to the Act’s 112(c)
list of source categories that must be regulated.

MATS has had a lengthy and complex history across multiple ad-
ministrations involving studies, proposed rules, final rules, cases
before the DC circuit, and a case before the Supreme Court in 2015
where the Supreme Court told EPA they had to consider costs
when determining whether this regulation was ”appropriate and
necessary,” which EPA had not previously done.
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Most recently, in December, the EPA issued a proposed rule-
making to the National Emissions Standards for Hazardous Air
Pollution, or NESHAP, for EGUs. In the rule, EPA makes four pro-
posals: to determine that it is not “appropriate and necessary” to
regulate hazardous air pollutant emissions from coal- and oil-fired
EGUs planned under section 112 of the Clean Air Act; to keep coal-
and oil-fired EGUs as a source category on the Clean Air Act sec-
tion 112(c) list of sources that must be regulated under 112(d) of
the Act, thereby keeping the emission standards and other require-
ments of the MATS rule in place for coal- and oil-fired power
plants; three, to solicit on whether the Agency has the authority
and/or obligation to delist EGUs from section 112(c) of the Act and
rescind the NESHAP for coal- and oil-fired EGUs; and, four, to pro-
pose the results of the residual risk and technology review of
NESHAP for coal- and oil-fired EGUs.

This proposed rule does not remove the standard. It only pro-
poses to remove the “appropriate and necessary” finding that al-
most entirely justified the cost of MATS regulation by the cobene-
fits of regulating particulate matter on which, by Congress’ design,
is regulated under a different section of the Act. Today’s conversa-
tion examines a lot of very complex questions and I believe have
potential significance beyond MATS. For example, was the “appro-
priate and necessary” finding that justified MATS sound? Was the
regulation made under the right section of the Act? And how
should a regulatory body weigh coal benefits in crafting future reg-
ulations, et cetera? All of these questions are important, and I hope
we can have a thorough and honest discussion to inform future
rulemaking.

I thank our witnesses for being here today. While it is unfortu-
nate the EPA cannot be here today to testify as well, I hope the
Chair schedules a second hearing soon so the Agency’s perspective
can be heard on these important issues.

Thank you, and I yield back.

[The prepared statement of Mr. Guthrie follows:]

PREPARED STATEMENT OF HON. BRETT GUTHRIE

Thank you, Chair DeGette, for holding this important hearing.

The Mercury and Air Toxics Standards (MATS) was created to regulate mercury
levels, and I think it’s important to today’s conversation to discuss where mercury
comes from and how we, in the United States, are primarily exposed to it.

Mercury can be released through human activity, such as burning materials
which contain mercury. It is also released into the atmosphere naturally, through
events such as volcanic eruptions, forest fires, or the normal breakdown of minerals
in rocks and soil. Mercury levels in certain areas can vary depending not only on
how much mercury is released locally, but can also come from regional, national,
and even international sources due to wind and weather patterns.

Once released into the atmosphere, mercury will eventually deposit into bodies of
water or onto land—where it also will ultimately be transported into water. In the
water, microorganisms can change the mercury into methylmercury, and the
methylmercury will accumulate up the food chain into fish and shellfish. While ex-
posure to mercury takes several forms, nearly all human exposure to methylmercury
in the United States occurs through fish and shellfish consumption.

The regulation we are discussing here today—MATS—was intended to help re-
duce the amount of mercury created from human activity, specifically mercury emit-
ted from coal- and oil-fired electric utility steam generating units, or “EGUs.”

The creation of MATS dates back to the 1990 Clean Air Act amendments where
the Environmental Protection Agency (EPA) was required to conduct studies on
coal- and oil-fired EGUs to inform the EPA’s decision whether it was “appropriate
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and necessary” to regulate EGUs under section 112 of the Clean Air Act. After con-
ducting multiple studies, in 2000 the Clinton administration found that it was “ap-
propriate and necessary” to regulate coal- and oil-fired EGUs under the Clean Air
Act section 112 and added EGUs to the Act’s 112(c) list of source categories that
must be regulated.

MATS has had a lengthy and complex history, across multiple administrations in-
volving studies, proposed rules, final rules, cases before the DC circuit, and a case
before the Supreme Court in 2015 where the Supreme Court told EPA they had to
consider cost when determining whether this regulation was “appropriate and nec-
essary,” which EPA had not previously done.

Most recently, in December, the EPA issued a proposed rule relating to the Na-
tional Emission Standards for Hazardous Air Pollutants, or NESHAP, for EGUs. In
the rule, EPA makes four proposals:

(1) to determine that it is not “appropriate and necessary” to regulate Hazardous
élKAPollutant emissions from coal- and oil-fired EGUs plans under section 112 of the

(2) to keep coal- and oil-fired EGUs as a source category on the Clean Air Act
Section 112(c) list of sources that must be regulated under section 112(d) of the Act,
thereby keeping the emission standards and other requirements of the MATS rule
in place for coal- and oil-fired power plants;

(3) to solicit comment on whether the Agency has the authority and/or obligation
to delist EGUs from section 112(c) of the Act and rescind the NESHAP for coal- and
oil-fired EGUs; and

(4) to propose the results of the residual risk and technology review of the
NESHAP for coal- and oil-fired EGUs.

Contrary to what my colleagues on the other side of the aisle might think, this
proposed rule does not remove the standard, it only proposes to remove the “appro-
priate and necessary” finding that almost entirely justified the cost of the MATS
regulation by the cobenefits of regulating particulate matter, which by Congress’ de-
sign, is regulated under a different section of the Act.

Today’s conversation examines a lot of very complex policy questions that I believe
have potential significances beyond MATS. For example—was the “appropriate and
necessary” finding that justified MATS sound, was this regulation made under the
right section of the Act, how should a regulatory body weigh cobenefits in crafting
future regulations, etc. All of these questions are important, and I hope that we can
have a thorough and honest discussion to inform future rule making.

I thank our witnesses for being here today. While it is unfortunate that EPA
could not be here today to testify as well, I hope the Chair schedules a second hear-
ing soon to hear the Agency’s perspective on these important issues.

Ms. DEGETTE. I thank the ranking member.

I'm now pleased to recognize the vice chair of the Oversight Sub-
committee, Mr. Kennedy, for 5 minutes for purposes of an opening
statement.

OPENING STATEMENT OF HON. JOSEPH P. KENNEDY III, A
REPRESENTATIVE IN CONGRESS FROM THE COMMON-
WEALTH OF MASSACHUSETTS

Mr. KENNEDY. Thank you, Madam Chair.

Over the past 2 1A% years, the Trump administration has
upheld its promise time and again to roll back critical environ-
mental protections. Nearly every day, families and communities are
at greater risk of losing access to clean air and clean water at the
expense of political convenience.

Since 2012, the EPA has written a success story for public health
and the environment through its implementation of mercury and
toxic air standards, MATS.

One analysis by the EPA calculated the reduction level from 86
percent of mercury emissions from 2010 to 2017. Yet despite that
success, EPA is now proposing to reverse its own findings and per-
haps the entire MATS regulatory structure.
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Mercury can be highly toxic to infants, children, and adults, in-
cluding severe consequences to the heart, kidney, and immune sys-
tem functions. Prenatal exposure can cause severe neurological
damage that lasts a lifetime.

Over the years, the EPA has taken steps to limit emissions of
mercury from industrial sources like waste incinerators and cement
and brick production. In 2012, after extensive consultation with the
power sector and other stakeholders, EPA finalized standards
under the Clean Air Act to reduce emissions of mercury and other
toxic air pollutants from coal-fired power plants.

The final rule was quickly challenged in Federal court by the
coal industry, which argued that the EPA made a flawed deter-
mination that it was, quote, “appropriate and necessary” to limit
mercury emissions from power plants. The case made its way all
the way to the Supreme Court, which held that the EPA should
have considered costs when making its determination.

In response to the Supreme Court’s ruling in 2016, the EPA
issued a supplemental finding which determined that the consider-
ation of costs confirmed its prior determination that the regulation
of mercury emissions was still, quote, “appropriate and necessary.”

Throughout these legal challenges, the electric generating indus-
try pursued regulatory compliance, spending billions of dollars on
technologies to limit mercury and other toxic emissions, contrib-
uting to a nearly 90 percent decrease in mercury emissions in the
past decade. According to a July 2018 letter from the electric indus-
try to EPA, all covered power plants had implemented the regula-
tion and were operating pollution controls. Unfortunately, this past
December, despite all the success in reductions of mercury emis-
sions, Trump EPA issued its stunning reversal by proposing it is
no longer, quote, “appropriate and necessary,” unquote, to limit
mercury emissions from power plants under the Clean Air Act. The
EPA reached this conclusion by redoing the Agency’s cost-benefit
analysis. In this new calculation, the Agency disregarded the
health and other benefits of reducing pollutants not directly tar-
geted to MATS, also known as cobenefits.

With those benefits out of the picture, EPA determined the cost
of the rule greatly outweighed its benefits. The Trump EPA and its
supporters claim that this new approach is reasonable and perhaps
even legally required. But the former head of the EPA’s Air and
Radiation Office, who helped finalize this rule during the Obama
administration, is here today and will say just the opposite. By
doing what they are doing, the Trump EPA is, quote, “choosing to
paint itself into this corner,” end quote.

The Trump EPA argues that its policy approach is rational be-
cause the pollutant reductions it ignores for purposes of the MATS
rule are regulated under a different provision under the Clean Air
Act. But, as you will hear today from one expert on cost-benefit
analysis, the Trump EPA approach is, quote, “irrational,” end
quote, and further will result in a, quote, “biased and misleading
estimate of costs and benefits.”

Beyond its wrong-headed and unjustified approach to the cost-
benefit analysis, the Trump EPA’s proposed determination relies on
an out-of-date record from 2011. We now know that the cost of the
MATS rule are lower and the direct benefits of mercury and toxic
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air reductions are much higher than indicated in the 2011 record.
The Trump EPA conveniently disregards this information.

Administrator Wheeler is now working to justify this decision by
claiming that the EPA is required to act by the Supreme Court.
However, in truth, the EPA, in a prior administration, already re-
sponded to the Supreme Court’s concerns.

The new proposal is opposed by parents, by doctors, by nurses,
by Tribes, by faith leaders, and even by the regulated industry
itself. Unfortunately, the EPA declined an invitation to attend this
hearing to offer a much-needed explanation of its decision.

For an agency under this administration that has demonstrated
time and again that it is not serious about its mission, this dan-
gerous and misleading proposal to undermine mercury and toxic
air protections is a new low and unnecessarily creates risks to both
public health and the environment.

Thank you, Madam Chair, for holding this important hearing,
and I yield back.

[The prepared statement of Mr. Kennedy follows:]

PREPARED STATEMENT OF HON. JOSEPH P. KENNEDY III

Thank you, Madame Chair.

Over the last 2 1A'2 years, the Trump administration has upheld its promise
time and again to roll back critical environmental protections. Nearly every day,
families and communities are at greater risk of losing access to clean air and clean
water at the expense of political convenience.

Since 2012, the EPA has written a success story for public health and the environ-
ment through its implementation of mercury and toxic air standards (MATS). One
analysis by the EPA estimated a reduction level of 86 percent of mercury emissions
from 2010 to 2017.Despite the success, the EPA is now proposing to reverse its own
findings and perhaps the entire MATS regulatory structure.

Mercury can be highly toxic to infants, children, and adults, including severe con-
sequences to heart, kidney, and immune system functions. Prenatal exposure can
cause severe neurological damage that lasts a lifetime.

Over the years, the EPA has taken steps to limit emissions of mercury from in-
dustrial sources like waste incinerators and cement and brick production.

In 2012, after extensive consultation with the power sector and other stake-
holders, EPA finalized standards under the Clean Air Act to reduce emissions of
mercury and other toxic air pollutants from coal-fired power plants.

The final rule was quickly challenged in Federal court by the coal industry, which
argued that EPA made a flawed determination that it was “appropriate and nec-
essary” to limit mercury emissions from power plants. The case made its way to the
Supreme Court, which held that the EPA should have considered cost when making
its determination.

In response to the Supreme Court’s ruling, in 2016 the EPA issued a supple-
mental finding which determined that the consideration of cost confirmed its prior
determination that the regulation of mercury emissions was still “appropriate and
necessary.”

Throughout the legal challenges, the electric generating industry pursued regu-
latory compliance, spending billions of dollars on technologies to limit mercury and
other toxic emissions, contributing to a nearly 90 percent decrease in mercury emis-
sions in the past decade. According to a July 2018 letter from the electric industry
to the EPA, all covered plants had implemented the regulation and were operating
pollution controls.

Unfortunately, this past December, despite all the successes and reductions of
mercury emissions, the Trump EPA issued a stunning reversal by proposing it is
no longer “appropriate and necessary” to limit mercury emissions from power plants
under the Clean Air Act.

EPA reached this conclusion by redoing the Agency’s cost-benefit analysis. In its
new calculation, the Agency disregarded the health and other benefits from reducing
pollutants not directly targeted by MATS, also known as “cobenefits.” With those
ben{)eﬁtsfout of the picture, the EPA determined costs of the rule greatly outweighed
its benefits.
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The Trump EPA and its supporters claim this new approach is reasonable, and
perhaps even legally required. But the former head of EPA’s air and radiation office,
who helped finalize this rule during the Obama administration, is here today and
will say just the opposite: By doing what they are doing, the Trump EPA is “choos-
ing to paint itself into this corner.”

The Trump EPA argues that its policy approach is rational because the pollutant
reductions it ignores for purposes of the MATS rule are regulated under a different
provision of the Clean Air Act. But as you will hear today from one expert on cost-
benefit analysis, the Trump EPA approach is [quote] “irrational,” and further, will
result in a “biased and misleading estimate of costs and benefits.”

Beyond its wrong-headed and unjustified approach to the cost-benefit analysis, the
Trump EPA’s proposed determination relies on an out-of-date record from 2011. We
now know that the costs of the MATS rule are lower, and the direct benefits from
mercury and air toxic reductions are much higher than indicated in the 2011 record.

The Trump EPA conveniently disregards this information.

Administrator Wheeler is now working to justify this decision by claiming the
EPA is required to act by the Supreme Court. However, in truth, the EPA in the
prior administration already responded to the Supreme Court’s concerns.

The new proposal is opposed by parents, doctors, nurses, tribes, faith leaders, and
even the regulated industry itself.

Unfortunately, the EPA declined an invitation to attend this hearing to offer
much need explanation on its decision.

For an agency under this administration that has demonstrated time and time
again that it’s not serious about its mission, this dangerous and misleading proposal
to undermine mercury and air toxics protections is a new low and unnecessarily cre-
ates new risks to both public health and the environment.

Thank you, I yield.

Ms. DEGETTE. I thank the gentleman.

The Chair now recognizes the ranking member of the full com-
mittee, Mr. Walden, for 5 minutes for the purposes of an opening
statement.

OPENING STATEMENT OF HON. GREG WALDEN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF OREGON

Mr. WALDEN. Good morning, Madam Chair, and thanks for hold-
ing this important hearing.

Mercury poisoning poses a serious risk to all children and to all
adults, especially pregnant women and infants. The mercury levels
in certain areas depend on how much mercury is not only released
locally but also how much is released across the globe. The amount
of mercury that travels across the globe is not insignificant. Some
research suggests that about one-fifth of the mercury that enters
the Willamette River in Oregon comes from abroad, and oftentimes
from China.

So let’s be clear, though. In the recent proposal, the EPA is not
changing the emission standards and other requirements of the
MATS rule for coal- and oil-fired power plants. Indeed, the EPA ex-
plicitly says that their proposal is to keep power plants on the
Clean Air Act section 112(c) source list and not to change the exist-
ing emission standards promulgated in 2012. The decision to keep
the existing emission standards in place for power plants makes
sense, especially given that the industry has already complied with
the MATS rule. The initial compliance date was over 4 years ago.

Power plants reduced mercury emissions by about 86 percent
and reduced emissions of total hazardous air pollutants by 96 per-
cent since 2010. These reductions have come at a large cost to the
industry and to consumers.
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In their comments to the proposed rule, the U.S. Chamber of
Commerce said the power sector spent about $18 billion on compli-
ance controls thus far.

So not only is it logical for the EPA to keep the existing emission
standards in place for power plants, but also, under a 2008 DC cir-
cuit court case, the EPA cannot change the existing emission
standards unless they go through the extremely rigorous delisting
process under section 112(c)(9) of Clean Air Act.

Given this precedent and how difficult it is to delist a source cat-
egory from the section 112(c)(1) list of the Clean Air Act, I have
questions for the witnesses today about the likelihood of this risk,
especially since industry is already in compliance with the stand-
ards.

Now, when the Obama administration first promulgated the
MATS rule, they did not consider the cost to regulation, as you've
already heard. The Supreme Court in Michigan v. EPA clearly said
that was wrong, stating that the EPA must consider cost when de-
termining whether it was “appropriate and necessary” to regulate
power plants for HAPS.

In response, the Obama administration issued a 2016 supple-
mental finding putting forth two cost approaches, a cost reason-
ableness test and a cost-benefit analysis to determine it was “ap-
propriate and necessary” to move forward.

The EPA heavily relied on the cobenefit of reductions in particu-
late matter 2.5 in its cost-benefit analysis, with more than 99 per-
cent of the benefits being cobenefits. The Obama administration’s
interpretation of how to consider cost is open to argument.

Immediately after the 2016 supplemental finding was issued, it
was challenged in court. This litigation is ongoing, and the DC cir-
cuit is currently holding the case in abeyance.

The Trump administration’s proposed rule revises the EPA’s ap-
proach to the decision in Michigan v. EPA and, in the EPA’s own
words, and I quote, “corrects flaws in the EPA’s prior 2016 re-
sponse to Michigan,” close quote.

The EPA calls into question the previous administration’s heavy
reliance on cobenefits to justify its “appropriate and necessary”
finding.

As Chief Justice John Roberts highlighted through his ques-
tioning during oral argument in Michigan, it is questionable
whether a pollutant that already has its own regulatory framework
under the Clean Air Act, such as PM2.5, should be so heavily relied
on as a cobenefit to justify a regulation of another type of pollutant.
The EPA proposes instead to directly compare the cost of compli-
ance with MATS with the benefits specifically associated with re-
ducing emissions of HAP.

The Clean Air Act is silent on whether or not the EPA should
consider cobenefits in the rulemaking process. I remind my col-
league, this body has the ability to change the law and statutorily
determine whether and how cobenefits should be considered. But
T've seen no bills introduced to do that to date.

If Congress remains silent, as we have since 1990, then I strong-
ly suspect that this issue ultimately will be determined by the Su-
preme Court.



12

I want to thank our witnesses for being here today. It’s my un-
derstanding that the majority did invite the EPA to testify today.
And, unfortunately, the EPA declined that invitation, explaining
they had a conflict and offered to come at a later date. I'm dis-
appointed the EPA is not here today. They should be to explain the
proposal and the reasons they have issued this proposed rule. So
I hope we have a second hearing where they can attend.

I would point out there have been other hearings where the ma-
jority has not invited the administration to present testimony,
made a decision to do that when we’ve asked them to. So it kind
of goes both ways. But in this case, the EPA ought to be here. I'm
with you, Madam Chair, and we’ll work with you to make sure
they show up next time.

And, with that, I yield back.

[The prepared statement of Mr. Walden follows:]

PREPARED STATEMENT OF HON. GREG WALDEN

Thank you, Chair DeGette, for holding this important hearing.

Mercury poisoning poses a serious risk to all children and adults—especially preg-
nant women and infants. The mercury levels in certain areas depend on how much
mercury is not only released locally, but also how much is released across the globe.
The amount of mercury that travels across the globe is not insignificant—some re-
search suggests that about one-fifth of the mercury entering the Willamette River
in Oregon comes from abroad—oftentimes from China.

Let’s be clear though—in their recent proposal, the EPA is not changing the emis-
sion standards and other requirements of the MATS rule for coal- and oil-fired
power plants. Indeed, the EPA explicitly says that their proposal is to keep power
plants on the Clean Air Act section 112(c) source list and not to change the existing
emissions standards promulgated in 2012.

The decision to keep the existing emission standards in place for power plants
makes sense, especially given that industry has already complied with the MATS
rule. The initial compliance date was over 4 years ago. Power plants have reduced
mercury emissions by about 86 percent and reduced emissions of total Hazardous
Air Pollutants (HAPs) by 96 percent since 2010. These reductions have come at a
large cost to industry, however. In their comments to the proposed rule, the U.S.
Chamber of Commerce said the power sector has spent about $18 billion on compli-
ance controls thus far.

Not only is it logical for the EPA to keep the existing emission standards in place
for power plants, but also, under a 2008 DC Circuit case, the EPA cannot change
the existing emission standards unless they go through the extremely rigorous
delisting process under section 112(c)(9) of the Clean Air Act. Given this precedent
and how difficult it is to delist a source category from the section 112(c)(1) list of
the Clean Air Act, I have questions for the witnesses today about the likelihood of
this risk, especially since industry is already in compliance with the standards.

When the Obama administration first promulgated the MATS rule, they did not
consider the cost of the regulation. The Supreme Court, in Michigan v. EPA, clearly
said that was wrong, stating that the EPA must consider cost when determining
whether it was “appropriate and necessary” to regulate power plants for HAPs. In
response, the Obama administration issued a 2016 Supplemental Finding putting
forth two cost approaches—a cost reasonableness test and a cost-benefit analysis—
to determine it was “appropriate and necessary” to move forward. The EPA heavily
relied on the cobenefit of reductions in particulate matter 2.5 in its cost benefit anal-
ysis, with more than 99 percent of the benefits being cobenefits.

The Obama administration’s interpretation of how to consider costs is open to ar-
gument. Immediately after the 2016 Supplemental Finding was issued, it was chal-
lenged in court. This litigation is ongoing, and the DC Circuit is currently holding
the case in abeyance.

The Trump administration’s proposed rule revises the EPA’s approach to the deci-
sion in Michigan v. EPA, and in the EPA’s own words “corrects flaws in the EPA’s
prior 2016 response to Michigan.” The EPA calls into question the previous adminis-
tration’s heavy reliance on cobenefits to justify its “appropriate and necessary” find-
ing. As Chief Justice John Roberts highlighted through his questioning during oral
argument in Michigan, it is questionable whether a pollutant that already has its
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own regulatory framework under the CAA—such as PM 2.5—should be so heavily
relied on as a cobenefit to justify a regulation for another type of pollutant. The EPA
proposes instead to directly compare the cost of compliance with MATS with the
benefits specifically associated with reducing emissions of HAP.

The Clean Air Act is silent on whether, or how, the EPA should consider cobene-
fits in the rulemaking process. I remind my colleagues that this body has the ability
to change the law and statutorily determine whether and how cobenefits should be
considered. I've seen no bills introduced to date on this point. If Congress remains
silent—as we have since 1990—then I strongly suspect that this issue will ulti-
mately be determined by the Supreme Court.

I want to thank the witnesses for being here today. It is my understanding that
the majority invited the EPA to testify today and the EPA declined the invitation,
explaining that they had a conflict and offering to come at a later date. I'm dis-
appointed that the EPA is not here today to explain the proposal and the reasons
they have issued this proposed rule. I hope the Chair schedules a second hearing
with the EPA soon.

Ms. DEGETTE. The gentleman yields back.

I now ask unanimous consent that the Members’ written opening
statements be made part of the record.

Without objection, so ordered.

I now want to introduce the panel of witnesses for today’s hear-
ing: Ms. Janet McCabe, who is the former Acting Administrator,
the Office of Air and Radiation, U.S. EPA; Ms. Heather McTeer
Toney, who is the national field director for Moms Clean Air Force;
Mr. Michael Livermore, associate professor of law at the University
of Virginia; Dr. Noelle Eckley Selin, Ph.D., associate professor at
MIT, director of the MIT Technology and Policy Program; Dr. Phil-
ip Landrigan, M.D., M.Sc., director of Global Public Health Pro-
gram and Global Pollution Observatory at the Schiller Institute for
Integrated Science and Society, Boston College; and Mr. Adam R.F.
Gustafson, partner of Boyden Gray & Associates PLLC.

Thank you all for appearing before the subcommittee today. And
I know you’re aware that the committee is holding an investigative
hearing. And when we do so, we take testimony under oath.

Does anyone have an objection to testifying today under oath?

Seeing no objections, let the record reflect the witnesses have re-
sponded no.

The Chair then advises you, under the rules of the House and
the rules of the committee, you're entitled to be accompanied by
counsel.

Do any of you wish to be accompanied by counsel today?

Let the record reflect the witnesses responded no.

So, please, if you would, please, rise and raise your right hand
so you may be sworn in.

[Witnesses sworn.]

Ms. DEGETTE. Let the record reflect the witnesses have re-
sponded affirmatively, and they’'ve been seated.

You are now under oath and subject to the penalties set forth in
title 18, section 1001, of the United States Code.

Now the Chair will recognize witnesses for 5-minute opening
statements. In front of you, you’ve got a microphone and a series
of lights. The light turns yellow when you have a minute left and
red to indicate your time has come to an end.

And so, Ms. McCabe, you're first. And I'm pleased to recognize
you now for 5 minutes.
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STATEMENTS OF JANET McCABE, FORMER ACTING ASSISTANT
ADMINISTRATOR, OFFICE OF AIR AND RADIATION, ENVI-
RONMENTAL PROTECTION AGENCY; HEATHER McTEER
TONEY, NATIONAL FIELD DIRECTOR, MOMS CLEAN AIR
FORCE; MICHAEL A. LIVERMORE, ASSOCIATE PROFESSOR
OF LAW, UNIVERSITY OF VIRGINIA; NOELLE ECKLEY SELIN,
PH.D.,, ASSOCIATE PROFESSOR AND DIRECTOR, TECH-
NOLOGY AND POLICY PROGRAM, MASSACHUSETTS INSTI-
TUTE OF TECHNOLOGY; PHILIP J. LANDRIGAN, M.D., DIREC-
TOR, GLOBAL PUBLIC HEALTH PROGRAM, SCHILLER INSTI-
TUTE FOR INTEGRATED SCIENCE AND SOCIETY, BOSTON
COLLEGE; AND ADAM R. F. GUSTAFSON, PARTNER, BOYDEN
GRAY & ASSOCIATES PLLC

STATEMENT OF JANET McCABE

Ms. McCABE. Thank you, Chair DeGette, and members of the
subcommittee. I appreciate being here today and note that I'm here
in my personal capacity, not representing Indiana University.

EPA’s proposal to withdraw the “appropriate and necessary”
finding that underpins the MATS rule is of grave concern for three
reasons. First, it provides the legal predicate for the eventual with-
drawal of a rule that protects the most vulnerable among us from
exposure to mercury and other harmful pollutants. It takes a rad-
ical new approach to consideration of health benefits that has im-
plications far beyond this rule. And it injects regulatory uncer-
tainty into a program the industry has already complied with and
does not want to be reopened.

Mercury is extremely harmful to human health, especially babies
and pregnant women and their unborn children. Prior to MATS,
fossil-fired power plants were the single largest industrial emitter
of mercury.

In 1990, Congress adopted a technology-based approach to ad-
dressing emissions of air toxic from stationary sources. Because
coal-fired power plants were already regulated through other pro-
grams, such as the acid rain program, Congress required EPA to
evaluate whether it was “appropriate and necessary” to develop a
rule for them.

The EPA made that finding in 2000 but in 2005 reversed it, in-
stead issuing a national mercury cap-and-trade program. The DC
circuit overturned that rule, leaving the Obama administration to
address this ongoing regulatory obligation.

EPA issued MATS and a new finding in 2011. EPA used the best
information available and followed longstanding OMB guidance to
project the cost and benefits of the rule. That meant considering
the full range of health benefits, including reductions of all harmful
air pollutants, monetized or not.

As is often the case, the technologies EPA expected utilities
would use to control mercury would also reduce other harmful air
pollutants, such as fine particles. The health effects of these pollut-
ants are significant, and these reductions were not already re-
quired by other programs.

The DC circuit fully upheld MATS. The Supreme Court agreed,
except that it held that EPA should have considered cost as part
of the “appropriate and necessary” finding itself. So the EPA issued
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a supplemental finding in 2016 looking at cost and benefits in sev-
eral ways and again concluding that MATS was “appropriate and
necessary.”

In the meantime, the industry implemented the rule and is now
in compliance. Although EEI and others urged EPA not to change
the “appropriate and necessary” finding or the provisions of MATS,
EPA issued its proposed withdrawal earlier this year.

EPA now proposes to conclude that the costs outweigh the bene-
fits, looking at the very same information it considered in 2011 and
2015 but using a radically different approach to how it considers
benefits. And while EPA presents this almost as if it has no choice,
the Agency is choosing to paint itself into this corner.

First, despite saying that it is not proposing to rescind MATS, a
rescission of the finding would create the legal predicate for the
Agency to do so or for outside parties to petition EPA to do so and
sue them if they don’t. EPA indeed seeks comment on this very
question, and we’re seeing public statements that indicate people
believe that this is the first step to repeal of MATS.

Second, EPA proposes to reverse itself on the strength of a single
highly significant policy change, that it’s inappropriate to consider
fully the health and benefits associated with any pollution reduc-
tions other than the air toxic specifically targeted by the rule. This
approach ignores decades-old OMB guidance and years of agency
practice that value both direct and indirect benefits. It also ignores
cause-and-effect realties and favors industry costs over public
health benefits.

The EPA’s approach distorts cost-benefit analysis in ways that
reasonable businesses would not do. Savvy businesses try to
achieve multiple benefits when installing new equipment. One pol-
lution control technology often accomplishes multiple purposes and
helps with compliance beyond the specific rule that drives the ini-
tial investment.

EPA is basing this revised analysis on a record that is demon-
strably out of date. There’s now information showing both that
costs have been lower and benefits will be higher. If EPA is going
to proactively reopen this rule and dramatically change its method-
ology, to willfully ignore the facts on the ground turns this into an
academic exercise. Rulemaking under the Clean Air Act is not aca-
demic. These programs affect health and quality of life for millions
of people.

The proposal also unnecessarily creates uncertainty for utilities
who have already complied. If EPA reverses the finding, it will kick
the legal legs out from under the standards themselves. And if the
requirements go away, it may complicate rate recovery, or utilities
may decide to operate their controls less, which would mean a re-
turn to higher mercury and other toxics in our communities.

If EPA finalizes this rule, we can reasonably expect to see this
approach to devaluing health benefits in every EPA proposal.

This program has been a success. Mercury emissions from coal
plants have gone down, and mercury levels in water and fish have
decreased. This program is in the rearview mirror for utilities, and
contrary to EPA’s mission to protect public health and the environ-
ment, it should not be finalized.

And I apologize for going over.
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Thank you.
[The prepared statement of Ms. McCabe follows:]
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Written Testimony

Janet McCabe
Professor Indiana University McKinney School of Law and Senior Law Fellow at the
Environmental Law and Policy Center
Before the Oversight and Investigations Subcommittee of the U.S. House Committee on Energy
and Commerce

May 21, 2019

Thank you, Madam Chair and Members of the Subcommittee, for the opportunity to
testify today. My name is Janet McCabe and | am a Professor at the Indiana University
McKinney School of Law and Senior Law Fellow at the Environmental Law and Policy Center. |
spent nearly eight years in the U. S. Environmental Protection Agency’s (EPA) Office of Air and
Radiation, first as the Principal Deputy Assistant Administrator and then as the Acting Assistant
Administrator. Before that, | spent two decades working in state government on air gquality and
other environmental issues, at the Indiana Department of Environmental Management and
before that at several agencies in Massachusetts. While at EPA | worked on a wide range of
Clean Air Act programs and, in particular, on the development of the Mercury and Air Toxics
Standards, the subject of this hearing. | am grateful to be able to present testimony here today,
as MATS is one of the great success stories of air pollution reduction and public health
protection, and EPA’s recent proposal is of significant concern for a number of reasons. | am

here today representing myself, and not on behalf of Indiana University.

The dangers of mercury to human health and where it comes from

Mercury is one of the most toxic substances on earth. When inhaled or ingested by
humans, mercury can cause severe neurological damage, cardiovascular harm, endocrine
disruption, kidney damage and muscle coordination issues.! When pregnant women are
exposed, their babies can suffer IQ and motor skills impairments that will last their lifetime.”
Through rain, snow, or dry deposition, mercury can deposit either directly into waterbodies or
indirectly into waterbodies via groundwater seepage through plants and soil.™ Mercury is

emitted by sources around the world; some of it travels long distances around the globe, while
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other sources deposit relatively close to where it has been emitted. Once in water, mercury
chemically transforms into methylmercury, which is readily taken up first by plant and then by
animal life and moves up the food chain to ultimately be consumed by people. People are
primarily exposed to mercury through the consumption of freshwater or marine fish, either
self-caught or, more commonly, purchased at the grocery store or a restaurant.

There have been mercury poisoning events of devastating proportion, including in
Minamata, Japan where in 1956 achemical plant released massive amounts of wastes
containing mercury into Minamata Bay, ultimately killing 900 people and injuring more than
two thousand.™ Later, in 1971, seed grain treated with a methylmercury fungicide was
mistakenly consumed by people in rural Irag.¥ Hundreds, perhaps thousands, of people died or
were seriously sickened as a result. These were extreme events, but they highlight the point
that a very small amount of mercury can cause significant contamination. According to
the Minnesota Pollution Control Agency, “approximately one gram of mercury enters a 20-acre
lake each year. Over time, just this small amount can contaminate the fish in that lake, making
them unfit to eat on a regular basis.” ¥

Anthropogenic sources of mercury include fossil-fuel burning, gold mining, municipal
and medical waste incinerators, and cement and brick production. Until three years ago, when
the EPA's Mercury and Air Toxics Standards (MATS) for power plants went into full compliance,
the burning of coal and oil in power plants had been the most significant source of industrial
mercury emissions in the United States because other US industrial sectors had already been
subject to Clean Air Act rules that limited their emissions. Y MATS put in place similar
reduction requirements for power plants. In December 2018, however, the EPA issued a

proposal that could prove to be a first step in unraveling MATS, Vi

How CAA Section 112 works generally and for Power Plants specifically

MATS has deep regulatory roots, and the final rule signed in 2011 was the result of
many years of effort. In 1970, Congress passed the Clean Air Act,” the aim of which was to
protect Americans’ health and our environment from the adverse impacts of air pollution.

Congress directed the EPA to identify pollutants that posed the most risk and to develop
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regulations to reduce that risk. The original risk- and exposure-based approach proved
extremely difficult for the EPA to implement. In 1990, Congress changed the approach to one
that required the EPA to set technology-based standards for the most significant sources of 189
air toxics Congress listed in the Clean Air Act, based on what the best performers in each sector
were achieving.* With tight technology-based standards for sources and follow-up risk and
technology reviews, the program would assure continued reductions of air toxics emissions.
Because coal-fired power plants were already regulated through other Clean Air Act programs,
such as the Acid Rain program, Congress required several additional studies related to mercury
in Section 112(n). In particular, Congress gave the EPA the extra step of evaluating whether
existing programs were sufficient to reduce mercury emissions or whether, in the parlance of

the Act, it was still “appropriate and necessary” to develop an air toxics rule for these sources.

The Road to MATS

The path of mercury regulation at the EPA was a long and winding one. After making a
positive Appropriate and Necessary (A&N) Finding in 2000, the EPA reversed that Finding in
2005, took coal-fired power plants off the list of sources to be regulated for mercury, and
issued the Clean Air Mercury Rule* (CAMR), which switched to a national mercury cap and
trade program. In 2008, the DC Circuit Court of Appeals overturned CAMR, X so when the
Obama Administration arrived in 2009, moving this issue forward was one of EPA Administrator
Jackson's highest priorities. Without CAMR, and with the other industries that emitted
significant amounts of mercury already subject to regulation, coal-fired power plants were the
cheese standing alone, responsible for nearly half of US mercury emissions.

In 2011, Administrator Jackson signed the Mercury and Air Toxics Standards.® The rule
itself was accompanied by a new A&N Finding and an analysis of the costs and benefits of the
rule. The agency worked extensively with the power sector, other federal agencies such as the
Department of Energy and the Federal Energy Regulatory Commission, and every other
conceivable stakeholder or affected group or entity to develop the rule. The agency received
more than 900,000 public comments on the proposal. These comments enabled EPA to

improve the analysis and the cost and benefits projections, and allowed the agency to make



20

changes to the proposal that were legitimately desired by industry and did not compromise
public health protection or adherence to the legal requirements of Section 112. For example,
the final rule provided a longer averaging time for determining compliance; it provided more
flexible monitoring and reporting provisions (which saves sources money); it changed emissions
limits and indicators as warranted to make them more in-line with what the real world data
supported; and it assured the maximum time would be available for sources to comply. The
rule reduces emissions of mercury and of other toxic air pollutants such as arsenic, chromium,
nickel, and acid gases.

Using the best information available at that time, the EPA projected that the rule would
cost industry $9.8 billion annually, and generate $37-90 billion in benefits through improved
public health.X™ These are big numbers, but the control technologies the EPA expected utilities
would use to control mercury —particularly scrubbers®™ — would also reduce other harmful air
pollutants, including fine particles, sulfur dioxide and nitrogen oxides. The health effects of
these pollutants are well-studied and costly; reducing these pollutants has been demonstrated
to save lives. | will address the issue of “co-benefits” later in this testimony.

As with all modern EPA rules, the next stop was the courthouse. In the first level of
review, the DC Circuit Court of Appeals fully upheld MATS.* The US Supreme Court agreed,
with one exception: it held that the EPA should have considered cost as part of the A&N
Finding, and it directed the EPA to do so, leaving the rule in place in the meantime. The Court
stated that the law did not require the EPA to conduct a “formal cost-benefit analysis in which
each advantage and disadvantage is assigned a monetary value. It will be up to the Agency to
decide (as always, within the limits of reasonable interpretation) how to account for cost,”*f
The EPA moved forward to propose and finalize a Supplemental A&N Finding, ™ again
concluding that MATS was appropriate and necessary, using several approaches to evaluate the

costs and the impact those costs would have on the utility industry and consumers.

MATS has been a regulatory and public health success

In the meantime, the industry went about the business of complying with the rule.
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Plants had three, four, or in a very few cases five, years to come into compliance. In a letter to
the EPA on July 10, 2018, the Edison Electric Institute, the American Public Power Association,
the National Rural Electric Cooperative Association, the International Brotherhood of Electrical
Workers and several other organizations, advised*™ that “all covered plants have implemented
the regulation and that pollution controls—where needed—are installed and operating.” This
fact in itself is remarkable. Compliance with environmental rules varies widely across industries
and requirements, but timely 100% compliance is rare.

Reconsidering the EPA’s appropriate and necessary finding for MATS was high on the
incoming Trump Administration’s to do list. Stakeholders were anticipating a proposal long
before it arrived on December 28, 2018, and groups made their views known through meetings
with Administration officials, letters, and other forms of advocacy. Most of the comments urged
EPA not to change the appropriate and necessary finding or the provisions of MATS. Indeed,
notably, the electric utility industry itself reported to the EPA that it had spent $18 billion in
total to comply with MATS and that facilities were in compliance, and asked that the EPA “allow

the industry to continue full implementation of MATS.”

EPA Chooses to Paint Itself Into a Corner

So, what has the EPA proposed? And, if utilities are already in compliance, why does it
matter? The proposal takes the A&N Finding head-on and, despite EPA’s public statements that
it is not rescinding the standards themselves, is clearly the first step to doing so and will set the
stage for arguments — either by EPA or other parties — that rescission of the emissions
standards themselves is legally required.

What does the proposal do? In the proposal,®™ the EPA has looked yet again at the
information it considered in 2011 and then again in 2015, and now proposes to come out the
other way. This is because, EPA now asserts, the costs outweigh the benefits. The proposal does
not propose to rescind the standards themselves, though it invites comment on that option.™ It
argues that EPA’s Supplemental Finding in 2016 incorrectly relied on the full range of public
health benefits expected from implementation of MATS, including what are called “co-

benefits,” and did not adequately consider the costs in relation to the benefits.
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The proposal is based on one thing and one thing only. EPA is not looking at any
different or updated information. It is not reconsidering the reasonableness of the standards, or
the recent history of compliance and costs incurred by the industry. Rather, EPA is going back in
time and deciding to take a radically different approach to how it considered costs and benefits
in the rule. This approach drastically discounts the public health benefits side of the balance
sheet, departing from years of practice and from current OMB guidance. EPA presents this
almost as if it has no choice. To the contrary, as | will discuss in more detail below, the agency is
choosing to paint itself into this corner. And their choice has implications not just for this rule
but for every rule it promulgates going forward. This is a result EPA leadership has made clear it
desires. Let me explain these points a little more.

First, despite EPA’s protestations that it is not proposing to rescind MATS, a rescission of
the A&N Finding, if finalized, will absolutely create the legal predicate for the agency to do so
and/or for outside parties to petition EPA to do so and sue them if they do not. Indeed, EPA
seeks comment on several possible interpretations that would give it the discretion, or even the
obligation, to rescind the MATS standards themselves. ™/ At least some in the industry believe
that this is the first step in repeal of MATS. For example, in a comment filed with the Indiana
Utility Regulatory Commission on February 28, 2019, Peabody COALSALES, LLC argued that
Northern Indiana Public Service Company (NIPSCO) was overestimating the future costs of
compliance with MATS:

Although NIPSCO understandably installed MATS compliance equipment initially, it is
inappropriate for NIPSCO to continue assuming they will incur long-term MATS O&M
[operating and maintenance] costs for these electric power generating units. There is a
significant likelihood that EPA will withdraw MATS entirely or drastically alter the rule as
to reduce the ongoing O&M cost burden...The EPA’s current proposal regarding the
MATS rule could be subject to legal challenge and force it to go through the de-listing
process in § 112(c)(9). Some parties may argue that § 112 requires an “appropriate and
necessary” finding before EGUs can be regulated. As a result, withdrawing the
“appropriate and necessary” finding but leaving the MATS requirements in place could
be found to violate the plain language of the statute, and the EPA may therefore lack
the authority or the discretion to proceed with the rule as proposed.”™ii

Second, the EPA proposes to reverse itself on the strength of a single highly significant

policy change: the agency now proposes to find that it is inappropriate to consider equally the
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health and other benefits associated with any pollution reductions other than mercury and the
other air toxics specifically targeted by MATS. This is really the crux of the proposal. Once EPA
has separated and discounted those non-Hazardous Air Pollutant (HAP) benefits, the
comparison of HAP-only benefits compares less favorably to the costs of the rule, as they were
estimated in the 2011 Regulatory Impact Assessment.

There are several significant problems with this approach. It ignores Guidance from the
Office of Management and Budget that agencies are to consider both direct and indirect
benefits of rules," and years of agency practice that valued the full extent of public health
benefits in EPA rulemaking. It also ignores cause-and-effect realities. It also favors costs over
benefits, as the agency makes no effort to exclude indirect costs from the calculation. If you
quit smoking to reduce your chances of getting lung cancer, you will also necessarily reduce
your risk (and the risk of others around you) of other significant health impacts. Is it really good
policy to discount or even ignore those kinds of facts when considering how the costs of
quitting smoking measure up to the benefits?

This approach also distorts cost-benefit analysis in ways that reasonable businesses
would not do. Savwy businesses try to achieve multiple benefits when installing new equipment
or implementing programs. A non-environmental example would be company wellness
programs, which improve employees’ health while also holding down insurance costs. The
utility industry is expert at this: one pollution control technology often accomplishes multiple
purposes and helps with their compliance beyond the specific rule that drives the initial
investment. Utilities strategically analyze a cost-effective combination of scrubbers, catalytic
controls and other approaches to maximize efficiency in reducing sulfur dioxide, nitrogen
oxides, mercury, particulates and other pollutants from coal plants. Achieving multiple benefits
is sound business practice and common sense.

Another significant flaw in EPA’s approach is the fact that it is basing its revised analysis
on a record that is demonstrably out of date. On both the costs and the benefits sides of the
ledger, there is updated information showing that the costs have been lower than EPA
predicted and the benefits will be higher. If EPA is going to proactively take such a substantial

tack on its methodological approach on a rule that is so significant to this country, to willfully
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ignore the facts on the ground turns this into an academic exercise. Rulemaking under the
Clean Air Act is not academic. Rules under the Clean Air Act affect disease, illness, and injury for
people all across this country.

Are there other concerns with the proposal? Indeed there are. With this proposal, the
EPA has injected uncertainty into a regulatory landscape where certainty is prized by regulated
industry. In this case, the regulated industry has already complied and is seeking to recover its
costs through rate cases or has already done so. If the EPA reverses the A&N Finding, it will kick
the legal legs out from under the standards themselves, leaving them vulnerable to an
administrative petition or lawsuit by a third-party seeking rescission or vacatur of the entire
rule. If the requirements go away, utilities may not be able to recover the costs they have
already expended, or, even if that happens, they may decide to operate their controls less, if at

all, to save operating costs.

If EPA finalizes this rule on this basis, it will be a highly significant policy step with
ramifications far beyond the MATS rule. If EPA finalizes a rule that minimizes or eliminates
altogether consideration of co-benefits on the health benefits side of the balance sheet, we can
reasonably expect to see this approach in every EPA rule going forward. Why would we not?
There is nothing in EPA’s reasoning that would limit this to MATS. Indeed, on June 13, 2018,
EPA issued an Advance Notice of Proposed Rulemaking that addressed this same issue.* This
proposal takes a huge step towards valuing costs to industry far more than improvements to

public health.

Let me conclude by observing that mercury emissions from US coal plants have gone
down 85% between 2006 and 2016, and mercury levels in water and fish have also
decreased. ™ These reductions are hugely important, particularly in my region of the country,
where the Great Lakes provide drinking water, jobs, food, and recreation to millions. That
sounds like a successful program to me. This is in the rearview mirror for the utilities. It is a
public health success. This proposal would be contrary to EPA’s mission, which is to protect

public health and the environment, and it should not be finalized.
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Thank you very much for the opportunity to provide this input and | look forward ta

your questions.
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I The proposal also takes on the Residual Risk and Technology review required under §112(f){2), proposing to find
that “residual risks due to emissions of air toxics from this source category are acceptable and that the current
standards provide an ample margin of safety to protect public health” and that “[n]o new developments in...
emissions reductions were identified under the technology review,” thus concluding that no revisions to MATS are
warranted. Many of the public comments address this aspect of the proposal, but | am not addressing that in this
testimony.
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Ms. DEGETTE. Thank you so much.
The Chair now recognizes Ms. McTeer Toney for 5 minutes.

STATEMENT OF HEATHER McTEER TONEY

Ms. McTEER ToNEY. Chairwoman DeGette, Ranking Member
Guthrie, and members of the subcommittee, thank you for the op-
portunity to testify about the U.S. Environmental Protection Agen-
cy’s mercury and air toxic standards.

My name is Heather McTeer Toney. I serve as the national field
director of Moms Clean Air Force. We’re a community of over 1
million moms and dads united against air pollution and climate
change for the sake of our children’s health.

I'm here today to explain why the EPA’s proposed rule is com-
pletely unacceptable and should be withdrawn. In March of this
year, one of our member moms, Nikki Katrice White, traveled with
us to DC to participate in an EPA hearing on the MATS proposal.

Nikki is a healthcare worker, a native of Camden, South Caro-
lina, where she lives and raises her two children. And as a Black
mother living in the shadow of the local coal-fired power plant,
Nikki is acutely aware of the need for strong air pollution controls.
She sat before the EPA hearing panel and shared how her family
was grateful for the sustainable income yet, at the same time,
blissfully unsuspecting of the dangers that come with living along-
side coal-fired power plants.

She shared how they didn’t think twice when her mother gave
birth to her only son, and he was stillborn. They didn’t give it a
second thought when her mother and sister developed fibroids, be-
cause everybody believes that they’re common among African-
American women. And it didn’t even dawn on her when her own
children started to have respiratory issues when there was no fam-
ily history or significant risk factors.

In her words, “We didn’t link any of that to the fact that my
mother’s job was powered by May Plant, a coal-fired power plant
just off the Wateree River. We lived by it, and we were exposed to
these chemicals. But what we do know is that MATS is one of the
several pollution standards that have helped clean up the environ-
ment in my community.”

Ms. White’s words were not just spoken on behalf of her and her
two children but on behalf of the millions of kids across this coun-
try that live under a cloud of air pollution and dangerous brain-
damaging toxins that inhibit their lives and limit their potential.

When the Agency proposed in February of 2019 to change key
elements of the mercury and air toxic standards, claiming that, as
a result of the extremely limiting accounting of the cost and bene-
fits rules, the rule is not “appropriate and necessary,” our mothers
found that disingenuous and dangerous. The criteria of “appro-
priate and necessary” is a legal yardstick under the Clean Air Act,
and removing this status undermines the legal foundation of the
rule, leaving it vulnerable to legal challenge.

Furthermore, while EPA has continuously claimed that it’s leav-
ing the current standard for mercury emission in place, they are
taking steps consistent with changing and/or altering the rule alto-
gether. Not only does the proposal directly attack the underlying
justification of MATS, but EPA specifically solicits comments on
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whether, if it were to finalize its proposed conclusion, it then had
the authority or the obligation to rescind the MATS rule altogether.
This is an insult to the intelligence of mothers everywhere.

I previously served as Regional Administrator for the EPA
Southeast Region under President Obama and EPA Administrator
Gina McCarthy. My region covered eight States, six Tribes, and
over a quarter of the Nation’s population. My job was to not only
assist communities and industry to implement MATS but also to
explain the importance of these protective measures, especially in
vulnerable communities and communities of color.

I also am a former mayor, having served my hometown of Green-
ville, Mississippi, for two terms. And I'm the mother of three, one
of whom has joined me today. Mothers know that coal-burning
power plants are the largest source of human-caused mercury emis-
sions in the U.S., and mercury is harmful to the developing brain.

In 2005, researchers estimated that between 316,000 and
637,000 newborns were born each year in the U.S. with elevated
mercury levels in their blood, levels associated with the loss of 1Q.
The resulting loss of intelligence and lost productivity was cal-
culated to cost $8.7 billion in 2000 dollars.

Everything we know about these pollutants show that controlling
them is not just appropriate but vital. It’s deeply problematic and
a direct threat to our children’s health that EPA now proposes to
decide otherwise. Moms Clean Air Force, together with a diverse
set of allies and partners, collected more than 350,000 comments
in opposition to this proposal that were submitted to the docket.

So what should be done to the current rule? Nothing. If they
choose to do anything at all, EPA must strengthen our Nation’s
limits on mercury and toxic pollution from coal-fired power plants.

I shared earlier that I have three children, and my greatest role
is being a mother. My youngest son is 2 1A%. And when he plays
with blocks, he likes to stack them into tall towers. He has sense
enough to know that, if you pull the bottom block out, the rest of
the tower will fall. If at 2 1A%2 he has the good common sense to
understand that foundations matter, why does this administration
and agency not understand that pulling the base from a protective
rule can make the rest of it crumble? Why they would ever consider
weakening a rule that protects babies’ brains is senseless, and this
must be called out for what it is. It is a direct threat to our chil-
dren’s health, and we will not take these threats kindly.

Thank you.

[The prepared statement of Ms. McTeer Toney follows:]
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“Undermining Mercury Protections: EPA Endangers

Human Health and the Environment”

Testimony of Heather McTeer Toney
National Field Director
Moms Clean Air Force
May 21, 2019

Chairwoman DeGette, Ranking Member Guthrie, and members of the Subcommittee, thank you for
the opportunity to testify about the U.S. Environmental Protection Agency's Mercury and Air
Toxics Standards.

My name is Heather Toney. I serve as National Field Director of Moms Clean Air Force, a
community of over one million moms and dads united against air pollution and climate change for
the sake of our children's health. I previously served as Regional Administrator for the
Environmental Protection Agency’s Southeast Region under President Barack Obama. I am also a
former mayor, having served my hometown of Greenville, Mississippi, for two terms.

OVERVIEW

In February of 2019, Environmental Protection Agency (EPA) Administrator Andrew Wheeler
formally proposed to withdraw a key underpinning of the Mercury and Air Toxics Standards
(MATS), claiming that, as a result of an extremely limited accounting of the costs and benefits of the
rule, the rule is not “appropriate and necessary.”! The “appropriate and necessary” finding is an
important legal yardstick under the Clean Air Act, and undoing this finding undermines the legal
foundation of the rule, leaving it vulnerable to legal challenge.

EPA has continuously claimed that it is Jeav urrent s s SCUry : ace
But these claims are disingenuous and in direct ‘.onﬂrct with d}e I‘mguage of the proposed decision,
which declares regulatory controls on mercury and other toxic emissions power plants “not
appropriate.”

Not only does the proposal directly attack the underlying justification for MATS, but EPA
specifically solicits—in the first paragraph of its proposal—comment "on whether the EPA has the
authority or obligation to delist [power plants] and rescind” MATS.? Indeed, EPA devoted much of
its proposal to exploring and soliciting comment on “alternative interpretations™ of the Clean Air
Act and governing case law, including “two separate theories” under which "EPA would have

! 84 Fed. Reg. 2670 (Feb. 7, 2019).
* Id. (emphasis added).
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authority to rescind the MATS rule.”® EPA specifically noted that it “retain[ed] the discretion ... to

make changes in response to those comments prior to finalizing the rule.”

Because this proposal threatens the health of our children, Moms Clean Air Force brought more
than 20 moms from 15 states to DC in March 2019 to testify at the one public hearing that EPA
held about the proposal to undermine MATS. Given the significance of the proposal, Moms Clean
Air Force requested multiple hearings in many parts of the country, but EPA has not responded to
this request. By holding only one hearing on this proposal, EPA is limiting the input from key
stakeholders across the country.

This action must be called out for what it is: A direct threat to our children’s health. As parents, we
find this unconscionable.

MERCURY AND AIR TOXICS: A SERIOUS AND
FAR-REACHING HEALTH THREAT

Mercury is a highly toxic heavy metal that targets the nervous system. It occurs naturally in coal and
when coal is burned without adequate pollution controls, mercury is released into the air. From
there, it falls on waterways and can be transformed by microbial processes into methylmercury, and
in this form enters the food chain. It then passes up the food chain into larger fish, birds, and
mammals. Eating contaminated fish is a significant source of mercury contamination in people.
Methylmercury bioaccumulates, or increases, with each level of the food chain, and attains its
highest concentrations in species at the top of the food chain — including humans.®

Once we eat contaminated fish, methylmercury goes directly into the organs that have the most
lipids, or fats, where it accumulates. It goes into our breasts and can be detected in human breast
milk. It goes into our brains, where it can breach the blood-brain barrier. It goes into our umbilical
cords, where it crosses the placental barrier to reach the fetus; a baby’s brain has the highest
concentration of lipids of any organ in its body.

As EPA found when it issued MA'TS, coal buming power plants are the largest source of human-
caused mercury emissions in the United States.

Mercury Harms Human Health

Mercury is harmful to the developing brain. Mercury causes brain neuron degeneration, impairing
the growth of the brain in ways that interfere with learning and thinking, Infants and children are at
the highest sk because the developing central nervous system is particularly sensitive to
methylmercury. Fetuses are also at high risk as pregnant women can pass mercury through their
placenta into the brains of their developing babies. When a woman is pregnant, the mercury in her
blood can harm her baby, even if it does not cause her any immediate health problems. At the

* Id. at 2678-79.

* Id. at 2674.

* Meruwry and Health:
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Key Facts, World Health Org., https:/ /vww.awho.nt/news-room/fact-
r-and- (last visited May 17, 2019)
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highest levels of exposure the symptoms may be indistinguishable from cerebral palsy.® But even at
lower levels, prenatal exposure can cause neurological harm including reductions in 1Q), decreased
performance on motor speed and language tests, impeded memory function and increased likelihood
of ADHD.” Children exposed in utero can continue to exhibit adverse neurological effects
throughout their lives.*

Mercury can also harm the health of older children and adults. It can negatively impact vision, motor
function, hand-eye coordination, manual dexterity and muscular fatigue, and at higher levels can lead
to coma and death.” For those who consume large amounts of fish, the negative effects of
methylmercury on cognitive function far outweigh the benefits of omega-3 fatty acids."
Methylmercury has also been associated with acute coronary events, coronary heart disease and
cardiovascular disease.”” And methylmercury has been established as a possible carcinogen,'?
especially linked with leukemia and liver cancer.™

In 2005, researchers estimated that between 316,000 and 637,000 newborns were born each year in
the United States with elevated mercury levels in their blood — levels associated with loss of 1Q. The
resulting loss of intelligence and lost productivity was calculated to cost $8.7 billion in 2000 dollars.
Some $1.3 billion of that cost was attributable to mercury emissions from coal-fired power plants."
In addition, a 2015 peer reviewed study found that compared to a scenario without additional

* United Nations Env’t Programme, Global Mercury Assessment 38 (2002),
http: f/\\ edocs.unep. ur!_/hmrrc lm/]nndic /20.500.11822/11718/final-assessment-report-

1 Mahgaret R. Karagas etal, Ewdefm o ff)e Human Health Effects of Low-Level Methylmeroury Exposure,
120 Envtl. Health Persp. 799 (2012); Philippe Grandjean et al., Caloviation of Mercury’s Effects on
Nenrodevelopment, 120 Envtl. Health Persp., a452, a452 (2012).

¥ Philippe Grandjean et al., Cognitive Deficit in 7-Year-Old Children with Prenatal Exposnre to Methylmercury,
19 Neurotoxicology & Teratology 417, 417 (1997); Youssef Oulhote et al., Aerbic Fitness and
Neurocognitive Function Scores in Yonng Faroese Adults and Potential Modification by Prenatal Methylmeraery
Exgposire, 125 Envtl. Health Persp. 677, 680 (2017).

? United Nations Env’t Programme, Global Mercury Assessment 38 (2002),
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25nov02.pdf?sequence=1&isAllowed=y.
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Envtl. Res. 20, 28 (1998).
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Adults, 11 Integrative Med. 32, 32 (2012).
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Thrombosis, & Vascular Biology 228, 232 (2004).
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mercury and air pollution controls, MATS was projected to yield (by 2050) cumulative lifetime
benefits of avoided exposure of $147 billion for individuals affected, and cumulative economy-wide
benefits (also by 2050) of $43 billion."

Other Harmful Toxics from Coal Plants

Coal fired power plants release significant amounts of other toxic metals such as arsenic, chromium
and nickel, all of which are known or probable human carcinogens. And acid gases cause lung
damage and contribute to asthma, bronchitis and other chronic respiratory disease, especially in
children and the elderly." EPA also found that coal-burning power plants are the largest sources of
many other hazardous air pollutants that cause serious health harms, including chromium, arsenic,
nickel, selenium, hydrogen fluoride, hydrogen cyanide, and hydrogen chloride.”

Power plants also emit fine particulate matter (PM:s) that contributes to tens of thousands of
premature deaths and hundreds of thousands of heart attacks, bronchitis cases, and asthma attacks
every year." PMs is associated with a host of adverse health effects, including decreased lung
function, allergic responses, chronic obstructive pulmonary disease, lung cancer, and both acute and
chronic cardiovascular effects.” It has also been linked to infant mortality.” People with heart or
lung diseases, children, and older adults are the most likely to be affected by particle pollution
exposure.

The Mercury and Air Toxics Standards Are Working and Provide Massive Public Health
Benefits

EPA finalized the Mercury and Air Toxics Standards for Coal- and Oil-fired power plants in 2011.
These standards set the first-ever national limits for power plants on toxic mercury pollution, acid
gases, and other toxic air pollution like arsenic and chromium. The standards ensure that 90% of the
mercury in coal burned by power plants is not released to the air. They also cut acid gas emissions by
88%, lower sulfur dioxide emissions by 41% and reduce emissions of toxic metals like arsenic,
chromium, nickel, cadmium, lead, dioxins, selenium, and more.

¥ A. Giang & N.E. Selin, Bengfits of Mercury Controls for the United States, PNAS, 288 (2015),
https:/ /www.pnas.org/content/113/2/286.
' Environmental Protection Agency, Mercury and Air Toxics Standards,
https:/ /www.epa.gov/mats/healthier-americans#impacts (last visited May 17, 2019).
77 Fed. Reg. 9,304, 9,310-11, 9,335 (Feb. 16, 2012).
s Em ironmental Protection Agency, Mercury and Air Toxics Standards,

(last visited May 17, 2019).
®E. A]taro Moreno et al., Particulate Maﬂe: in the Envivonment: Pulmonary and Cardiovascnlar Effects,
Curr. Opin. Pulm. Med., 13 98-106 (2007); Annette Peters, Stephanie von Klot, Margit Heier,
Exgposure to Traffic and h‘)e' Ouset of Myocardial Infarction, N. Engl. J. Med. 351:1721-1730 (2004); Annette
Peters etal., Increased Particulate Air Pollution and the Triggering of Myocardial Infarction, 103:2810-2815
(2001).
*T.). Woodruft, J.D. et al., Fine Particulate Matter (PMZ2.5) Air Pollution and Selected Canses of Post-
Neonatal Infant Mortality in California, 114 Envtl, Health Persp., 786, 786 (2006).
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The standards are lifesaving. They protect our health from the grave impacts of air pollution — from
mercury and dozens of other harmful pollutants. Controlling for mercury emissions has the added
benetit of reducing other harmful pollutants. This means that the benefits of the standards reach
beyond mercury reductions. In addition to protecting the developing brains of babies from mercury
pollution, according to EPA’s own analysis, each year these standards prevent:

e 4,200-11,000 premature deaths
2,800 cases of chronic bronchitis
4,700 heart attacks
130,000 asthma attacks
5,700 hospital and emergency room visits
3,200,000 restricted activity days

These standards, along with other factors, have played an important role in reducing mercury
emissions. Mercury emissions from power plants have declined more than 80% since the
implementation of the standards. Mercury levels in Atlantic Bluefin tuna are now rapidly declining
due to a shift away from coal. This shows us that the standards are working and that they are helping
to clean up our waters —and protect the health of developing babies.

MOMS AND KIDS OPPOSE THE PROPOSAL TO WEAKEN THE
MERCURY AND AIR TOXICS STANDARDS

EPA’s mercury proposal would undermine life-saving, fully-implemented Mercury and Air Toxics
Standards. There is broad opposition to this proposal not only from parents, children, and
grandparents but also from doctors, nurses, faith leaders, anglers, conservationists, and more. Even
the regulated industry itself opposes this proposal.

The proposal claims that MATS has provided only marginal health benefits, at too great a cost. This
claim is based on an extremely narrow and badly distorted definition of what counts as benefits.
Such a narrow definition hides significant health benefits (including thousands of real lives saved
and illnesses avoided), so that the cost of compliance appears, falsely, to be unreasonably high.
Ignoring the significant health benefits that accrue to tens of thousands each and every year due to
the particulate reductions that occur as a result of MATS makes these benefits no less real or
important for the people whose lives were extended, whose asthma attacks were prevented, or
whose heart attacks were averted. Ignoring such benefits is a shell game played by an administrator
and administration seeking to please coal company executives.

Moms Clean Air Force collected more than 22,000 comments in opposition to the proposal which
we submitted to the EPA docket on the rule. Together with a diverse set of allies and partners, more
than 350,000 comments in opposition to the proposal were submitted to the docket.

We also participated in person in the EPA public hearing on the proposal. More than 20 moms
from 15 states came to DC in March 2019 to testify at the public hearing. Moms Clean Air Force
and allies gathered these voices on behalf of more than one million members of Moms Clean Air
Force, and for the sake of all children -- who deserve to grow up without toxic mercury in their
brains and bodies.
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Kari Noble, Iowa

Kari Noble traveled to D.C. from loiwa to participate in the public hearing. Her danghter bas a developmental

disability. As the mother of a child who struggles with a brain-based disability, Kari felt she bad to speak ont to
support an effective, fully-implemented national standards that protect children from preventable neurolagical harm.

“From both my personal experience as [my daughter’s] mom and as someone who has
worked with people with disabilities in other settings, I know how hard it can be for children
with brain-based learning difficulties. ... I know these children struggle and it is especially sad
when T see a child or adult with a brain-based disability that could have been prevented. I
wonder what their lives would have been like if circumstances could have played out
differently. Knowing that in high doses, mercury can irreparably harm the brain, among
other major organs of the body, and that it is a neurotoxin especially dangerous to children,
that it can impair the growth of the brain in a way that interferes with learning and thinking,
I think about my daughter and other children who struggle, sometimes from conditions that
could have been prevented. Brain damage from mercury is one of those conditions.

“Like many of the children I have worked with who have learning difficulties, my youngest
daughter has struggled her whole life compared to her peers. 1 have watched this strong,
determined child grow up to be a resilient, resourceful young lady who tirelessly works, on
her own timeframe, to meet her goals. However, in certain educational environments, she
has had to struggle every day to try to keep up with her peers and meet the expectations of
teachers who sometimes have not understood her learning style and needs. ...

“Children who have brain damage due to mercury and other air borne toxins from coal-fired
energy plants can face obstacles which can profoundly alter their life trajectory and limit
their potential.”

Patrice Tomcik, Pennsylvania

Pairice traveled from Western Pennsylvania to deliver comments at the EPA hearing on the mercury proposal in
March. Patrice lives in Gibsonia, close to two coal fired poner plants within the greater Pittsburgh region — the Bruce
Mansfield plant and the Cheswick Generating Station. As the mother of a child who is a cancer surviver, Patrice is
adgamant aboit the need to protect ber son, whose inmune systes is comproniised, from toxic pollution like meroury,
arsente, lead, chrominm, and nickel. She asked EPA to withdraw the mercury proposal, becanse as a mother she
cannal aceept any attack on these health-protective standards.

“In Pennsylvania, there are 16 coal fired power plants and thanks to the Mercury and Air
Toxics Standards, 90% of my state’s mercury pollution has decreased since 2011.... Because
1live downwind from the Bruce Mansfield coal fired plant, I am concerned about the
harmful pollution that spews out the stacks of the plant and what my children are breathing
into their lungs.

“Children are especially vulnerable to air pollution because their bodies are still developing,
My youngest son had cancer, and I know his immune system is compromised. Because 1
can't control the air he breathes, I depend on the EPA to do their job and protect him. I
appreciate that MATS provide significant public health benefits by reducing mercury,
arsenic, chromium, and nickel emissions. In the process of reducing these pollutants, coal
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plants also reduce deadly particulate pollution and other forms of harmful air pollution.
According to the EPA’s own analysis, these standards protect our health from the grave
impacts of other harmful air pollution known to cause premature deaths, asthma, chronic
bronchitis, heart attacks, providing even greater benefits to my children and my
community.”

Mary Lyons, Minnesota

Great Grandmother Mary Lyons is an Ojibive elder from the Leech Lake Band of Ojibwe in Minuesota. She
traveled to DC to defend her bometands, and all the waters, plants, and animals who five there. The hundreds of
miercitry advisories issued for water bodies in Minnesota are what drive this respected elder to ask EPA to uithdraw a
proposal that conld undermine the merciry standards.

“My homelands consist of over 11,842 Lakes and Rivers.... In Minnesota, we have over
1500 bodies of water with fish advisories due to mercury contamination. We as indigenous
peoples have always depended on our watersheds to carry unfiltered water to drink from and
take care of the fish without harm. Our animals, our lands are filled with our medicines, our
plants as well as our berries and most precious, our wild rice, are in harm if they are exposed
to mercury contamination. We are a humble group of people, we believe to be caretakers of
Mother Earth and as long as we take care of her, she will take care of us.

“The quality of our air is very precious to us as it is the power that keeps our body alive with
each breath. We would rather breathe in clean air than depending on an inhaler to keep our
airways open. We cannot afford to have high levels of toxins in the air and expect to live as
we all were originally intended to.

“We are concerned about our newborns being effected through the mother’s exposure, what
quality of life will they both live. We all share in a common wish for our children, to live to
be our age or older. I am urging the EPA to withdraw this proposal that would weaken our
Mercury and Air Toxics Standards. What we are asking here is a human right, please honor
the right of the peoples, the animals and the plants well-beings to grow in a manner that we
do not have to be afraid of getting sick or extinct.”

Donovan Watt, Maine

Dongvan is a sixcth grader who lives in South Portland, Maine. He traveled to DC with bis mom in March to talk
about the impact of mercury pollution on his beloved state. He is concerned about air guality in a place where, due to
wind patterns, he breathes pollution coming from Midwest coal plants. He is also concerned about Maine’s fisheries,
which bave among the highest mercury levels in North America.

“I enjoy spending time outdoors, Whether it’s playing basketball, or just riding my bike
through the neighborhood, I cherish the quality of my community’s environment. ... 1
believe that weakening the standards. . .is a terrible mistake that will directly affect my family
and my state.

“Owur country’s wind patterns bring air pollution from other states to our community in
South Portland, Maine. So allowing more air toxins to enter our skies would affect Maine
even more than other states. Personally, I have a lot of friends and peers who already suffer

7
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from asthma and if the air quality gets worse, it will be that much more dangerous for them.
I also have a little brother and a little sister who would be affected by this pollution if you
pollute our air.

“In my state, fishing 1s one of the biggest businesses and we are known for some of the best
seatood in the world. But there is already a health advisory on mercury issued by the state
that says that children and pregnant women cannot safely eat a meal with fish more than
twice in a week. If you allow more mercury to be released into our air, it will make eating
seafood even more dangerous, and it could weaken the fishing economy in our state. Maine
could possibly lose a large amount of money, also, because mercury levels in Maine fish are
already among the highest in North America. 1f we roll back regulations on mercury levels, 1t
will get worse.”

Nikki Katrice White, South Carolina

Nikki is a native of Camden, Sonth Carolina, where she lives with her two children and works in the healthcare
indusiry. As a black mother living in the shadow of the local coal-fired May Plant that powered the texctile factory
where her oin mother worked, Nikki is acutely amare of the need for strong air polintion controls to protect children
and families from exposure to mercury and other toxcic byproducts of burning coal. She traveled to DC to participate in
the EPA hearing on the MATS proposal becanse she has seen firsthand the importance of strong national standards
to reduce pollution, and because she wanted to speatk up for communities of color lving near power plants.

“Let me tell you a little bit about Camden, SC. It’s one of those small, quaint towns where
everyone knows everyone. It’s a town where you might attend church with your coaches
and teachers. It’s a town where football and basketball on Fridays is the place to see
everyone. It’s also a town full of manufacturing plants and manufacturing employees.

“My mother was one of those employees. For 20 plus years, she served at Skyline and
Wateree Textiles. The insurance was great and the pay was well above the norm for the
small town of Camden where most people of color live below the poverty line. We were
grateful; and blissfully unsuspecting. We didn’t think twice when my mother gave birth to
her only son; he was stillborn. We didn’t think twice when my mother and sister developed
fibroids, because, well, ‘they are common in African-American women.” We didn’t even
think twice when my children started to have respiratory issues when there was no family
history or other significant risk factors. My daughter, Kendra, started having symptoms
around 3 months of age. By the time she was a toddler, she was diagnosed with asthma. My
son Xavier has had respiratory issues from infancy and even as an adult, he stll struggles to
get a handle on them.

“We didn’t link any of that to the fact that my mother’s job was powered by May Plant, a
coal-fired power plant just off the Wateree River. She breathed in those toxins daily and
brought home the residue on her clothes, in her hair and even in her car. We were exposed
to these chemicals. . ..

“MATS 1s one of several pollution standards that have helped clean up the environment in
my community. We need national standards to protect us from pollution so that May Plant
and other industrial facilities stop harming our babies.
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“MATS has protected mothers, mothers to be, babies and workers. It has protected the
vulnerable population that thrives on manufacturing employment and fishing to provide for
their families. It helped make sitting at those football games more bearable because we were
at ease about the air we were taking in.

“As a member of the quaint, intimate town of Camden, I have seen firsthand the value of
national standards that keep pollution out of our air, water, and soil. That's why it is of
utmost importance to keep the MATS protections strong. Our communities deserve that
right; my mother deserved that right. My children deserved that right.”

Over 350,000 comments have been submitted to EPA in response to their proposal to undermine
MATS. Individuals and organizations representing broad, diverse constituencies including mothers,
medical professionals, health groups, the NAACP, the utility sector, scientists, labor, tribes, faith
groups, environmental groups, states, anglers, pollution control technology providers, and more
have weighed in to support leaving the standards in place and to express concerns over EPA’s
proposal. Excerpts from some of the comments EPA has received are below.

“Qur organizations represent health and medical professionals who treat patients and work
in communities impacted by lung, cardiovascular, and neurological impairments, and we are
therefore keenly aware of the harmful health effects of air pollution. Research has shown
that these toxics are especially dangerous because of the harm they can cause to the
respiratory, cardiovascular, nervous, endocrine, and other essential life systems within
humans. Toxic emissions can even cause developmental disorders and premature death. ..
“Preventing 11,000 premature deaths meets the essential, explicit responsibility the Clean Air
Act gave EPA in Section 112. Millions of Americans, including our patients and our
communities, face special risk should EPA decide that this narrowed approach is acceptable.
Their age, health conditions, or rate of exposure to these pollutants make them more
vulnerable, and consequently, make these measures even more “appropriate and necessary.”
They include infants, children and teenagers; older adults; pregnant women; people with
asthma and other lung diseases; people with cardiovascular diseases; diabetics; people with
low incomes; and people who work or exercise outdoors.” Comments from 16 health and
.| . 21

SSOCIANONS

“Given this investment [by the power industry to meet the standards] and industry’s full
implementation of MATS, regulatory and business certainty regarding regulation under
Clean Air Act (CAA) section 112 is critical—we urge that EPA leave the underlying MATS
rule in place and effective...EPA should take no action that would jeopardize these
investments or the underlying rule. Should EPA take any action that could result in the
rescission of the underlying MATS rule, despite the above request, EPA should consider the
impacts such an action would have on these costs already borne by industry and how the

* Signatories include the Alliance of Nurses for Healthy Environment, American Lung Association,
March of Dimes, the National Association of County and City Health Officials, and the National
Medical Association.
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recovery of these sunk costs could be put in jeopardy...” Letter signed by Fdison Flectric
Institute, National Rural Electric Cooperative Association, International Brotherhood of
Electric Workers, etc.

“Today, regulated power plants are in full compliance with the standards, achieving a
ninety-six percent reduction in power-plant hazardous air pollution emissions—including an
eighty-six percent reduction in power-plant mercury emissions. Those reductions have
generated, and continue to generate, significant public health, environmental, and economic
benefits for the States and Local Governments—and at a fraction of the predicted cost.
Because power-plant mercury emissions traverse state borders, the national mercury
emission limits provided by the MATS Rule are a critical buttress to state-level mercury

emission control regimes.” Co C states ) counties s

“In 1990, Congress listed mercury — along with one hundred and eighty-eight other air toxics
such as lead and arsenic — as hazardous air pollutants in the Clean Air Act. We believe the
Environmental Protection Agency (EPA) correctly implemented Congress’ original intent
when the agency issued the MATS rule in 2012. Modeling MATS on state actions that were
already underway to address these pollutants, EPA issued standards that were achievable for
industry and beneficial for public health and the environment. EPA also provided enough
time for industry to comply with the new standards. Thus, EPA struck the right balance
between protecting the environment, public health and our economy. For these reasons and
more, we strongly supported the MATS rule when it was finalized and still support the rule
today.” Senators Alexander(R-TN) and Carper (D-DFE)

“ICAC is confident that the EGU's emission limits for existing units for total particulate
matter (PM), hydrogen chloride (HCI) and mercury (Hg) are being met reliably and
economically... We believe that the MATS emission limits should be retained for existing

s C

units

5 ol
“Since EPA completed the MATS Regulatory Impact Analysis (“RIA”) in 2011, the
scientific literature has developed significant new evidence demonstrating the benefits of
regulating power plant mercury emissions. .. In addition, it is now clear that reductions in
mercury emissions from power plants result in localized and regional reductions in
atmospheric mercury deposition, which amplifies the benefits of decreasing domestic
emissions.” Emmett Environmental Law & Policy Clinic, Harvard Law School®

“Exelon actively supported the Mercury and Air Toxics Standards, and the underlying
“appropriate and necessary” finding, in the U.S. Court of Appeals for the District of
Columbia Circuit and before the U.S. Supreme Court. There is no basis to repeal these

important and long-overdue protections.” Exelon Corporation

“Nationwide, over 200 federally recognized tribes have reservation lands within 50 miles of
an EGU. While mercury is a major concern for these tribes, emissions of other highly toxic
substances are also present, including carcinogens, acid gases, arsenic, nickel, and

= Signatories include “scientists from the fields of atmospheric transport, ecosystem fate and effects,
bicaccumulation, human exposures, and health outcomes associated with environmental mercury
contamination.”

10
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lead. .. Moreover, mercury deposition threatens more than the physical and economic well-
being of tribal members, it also threatens the tribe's culture and spiritual wellbeing.
Specifically, the people of Fond du Lac are essentially people from a water based culture, this
is demonstrated by the fact that where we live and how we live centers on water and
associated resources. Natural resources and culture are greatly intertwined, so when natural
resources are contaminated or lost, likewise are the associated cultural practices. The most
obvious example of this would be the growing reluctance by many tribal members to eat fish
frequently. Fish was a major component of Anishinaabe diet until the last several decades.
There are several reasons for the decline in consumption of fish, but the fact that a majority
of the water bodies in Minnesota are impaired by mercury makes it even more difficult to
encourage consumption of fish to tribal members.” Fond du Lac Band of Lake Superior

C h1i2|3§3\-"¢

“The health benefits of the standards are enormous — they prevent up to 11,000 deaths,
along with 130,000 asthma attacks among children, and 4,700 heart attacks every year. The
standards reduce some of the most hazardous air pollutants emitted by power plants,
including pollutants known to cause cancer, or birth or reproductive impacts, respiratory
impacts, impaired brain development in children and other harms to human health.” Letter
signed by over 30 groups®

“Mercury emissions harm Indian health disproportionately because many American Indians
rely much more heavily on locally caught fish for their daily sustenance than does the general
public. EPA has determined that many American Indians’ “average exposures to
methylmercury may be more than two-times greater than those experienced by the average
population.” Mercury Study Report, Vol. 4 at 7-2; id. at Vol. 7 at 2-2 (“[S]ome Native
American populations report fish consumption rates far in excess of the general
population.”). Indeed, for many tribes, fish consumption rates are so high that EPA’s
estimate of two-times greater exposure may be a gross underestimate. “Some indigenous
subpopulations eat 4 to 5 times the amount of fish assumed in EPA models that determined
fish consumption advisories.” National Congress of American Indians et. al

INDUSTRY WILL AND HAS IN THE PAST TURNED OFF POLLUTION CONTROLS

EPA’s proposal, if finalized, could undermine the legal basis of the Mercury and Air Toxics
Standards even if EPA purports to find regulation “not appropriate” but leaves the MATS controls
in place. Through the dangerous and false assertion that regulating harmful neurotoxins and
carcinogens is neither appropriate or necessary, the proposal could open the door for legal
challenges that would attempt to vacate the MATS rule in its entirety.” And that presents a grave

* Signatories include the NAACP, National Hispanic Medical Association, Chippewa Ottawa
Resource Authority, Hispanic Federation, WE ACT for Environmental Justice, Alaska Community
Action on Toxics, Moms Clean Air Force, Natural Resources Defense Council, Environmental
Defense Fund, and the Evangelical Environmental Network.

* Murray Energy Corporation, which already has a pending challenge to MATS, D.C. Cir. No. 16-
1127, has taken the position that EPA must repeal the MATS standards if the agency makes a “not
appropriate” finding. Cody Nett, Assistant General Counsel for Murray Energy Corp., Public
Hearing Comments on “Reconsideration of Supplemental Finding and Residual Risk and
Technology Review for Coal- and Oil-Fired Utlity Steam Generating Units” at 2 (Mar. 18, 2019),
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threat to public health. In the absence of enforceable federal standards for harmful pollution, there

is nothing to guarantee that the power industry would continue to operate pollution controls now

limiting mercury and acid gases from power plants.

In the event this proposal is finalized, the risk of pollution controls for mercury and other toxics
being throttled down or turned off is real. In a recent Integrated Resource Plan filing by the
Northern Indiana Public Service Company LLC (NIPSCO), Peabody COALSALES provided
comments on February 28, 2019 which demonstrate the risk that facilities may be compelled to

reduce utilization of already-installed controls in order to reduce operating & maintenance costs and

that this is being discussed as part of resource planning:

Although NIPSCO understandably installed MATS compliance equipment initially, it
is inappropriate for NIPSCO to continue assuming they will incur long-term MATS
O&M costs for these electric power-generating units. There is a significant likelihood
that EPA will withdraw MATS entirely or drastically alter the rule as to reduce the
ongoing O&M cost burden. Therefore, NIPSCO's assumption to build these high
O&M costs into its IRP is unreasonable. Additionally, NIPSCO’s prudence should be
questioned given its lack of support for EPA’s current opportunity to withdraw MATS
and eliminate the costs that EPA has concluded are unreasonable. ..

The EPA’s current proposal regarding the MATS rule could be subject to legal
challenge and force it to go through the de-listing process in § 112(c)(9). Some parties
may argue that § 112 requires an “appropriate and necessary” finding before EGUs
can be regulated. As a result, withdrawing the “appropriate and necessary” finding but
leaving the MATS requirements in place could be found to violate the plain language
of the statute, and the EPA may thercfore lack the authority or the discretion to
proceed with the rule as proposed.

NIPSCO is relying in part on the costs of compliance with MATS as a reason for
shuttering some of its EGUs. These costs of compliance are the costs found by the
EPA to be unreasonable and unnecessary. Furthermore, these costs include both the
cost of installing controls and ongoing operation and maintenance costs. Even where
controls have been installed because of the MATS rule, these operation and
maintenance costs could be avoided if] as seems likely, the EPA abandons the MATS
requirements for EGUs, either in the final version of the 2018 Supplemental Finding
or as a result of an adverse court decision.™

In the past, even after massive capital investments in pollution control equipment, power plants
have turned off their pollution controls when enforceable pollution limits have not been in place.
The industry would likely do the same if EPA repeals MA'TS. For example, under the Clear Air

Interstate Rule (CAIR) program from 2010-2014, smog-causing emissions of nitrogen oxides (NOx)

dramatically increased as compared to pre-CAIR levels from many coal-fired power plants in the

Doc. ID No. EPA-HQ-OAR-2018-0794-0523 (arguing that EPA “must also take the only logical

and defensible next step by rescinding MATS altogether”).
# See Peabody’s Comments on NIPSCO's 2018 Integrated Resource Plan at 13-14,

https:/ /www.in.gov /iure/ files / Peabody%e20Public? 20 IRP%20 Comments® o 20(4850-6099-

4953).pdf
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Eastern U.S. with advanced NOx controls—specifically selective catalytic reduction (SCR)—already
installed.* This occurred where power plants lacked enforceable pollution limits and market
forces—including low CAIR allowance prices, low natural gas prices, and lower electricity
demand—incentivized emission increases.” More recently, under the Cross-State Air Pollution Rule
program, the Ozone Transport Commission has observed that many coal-fired power plants with
SCR installed have emitted NOx at significantly higher rates than their lowest observed emission
rates in prior years. For example, during the 2018 ozone season, 17 of the 25 top NOx-emitting
power plants impacting the Ozone Transport Region had SCR installed.” The top 2 emitters, the
WH Zimmer Generating Station in Ohio and the Belews Creek Plant in North Carolina, emitted
NOx at rates that were over 3 times and over 8 times their best observed rates from 2006 and 2007,
respectively.” Therefore, it is critically important to maintain MATS to ensure that we continue to
realize their profound benefits for human health and the environment.

PROTECTING AMERICA FROM MERCURY AND AIR TOXICS IS APPROPRIATE
AND NECESSARY — AND A MORAL IMPERATIVE FOR OUR CHILDREN

The Proposal’s Bottom-Line Finding Is Indefensible

EPA’s position in the proposal is that it is not “appropriate” to regulate coal-burning power plants’
massive emissions of mercury and other hazardous air pollutants that gravely harm human health
and the environment.” Everything we know about these pollutants, and the overwhelming record
before EPA, shows that controlling them is not just “appropriate,” but sital. It is deeply problematic
and a direct threat to our children’s health that EPA now proposes to decide otherwise. Supporters
of this irresponsible proposal should not be allowed to hide the central fact that the agency charged
with protecting American’s health and welfare from air pollution is claiming that control of
largescale toxic emissions is not appropriate.

Contrary to EPA’s False Claims, Health Benefits of HAP Reductions Are Enormous

Emissions of hazardous air pollutants (“HAPs”) from electric generating units (“EGUs™)—
previously the United States’ largest sources of HAPs including mercury, chromium, arsenic, nickel,
selenium, hydrogen fluoride, hydrogen cyanide, and hydrogen chloride—have fallen by 96 percent
since 2015, in large part due to the adoption of MATS.™ EPA’s claim that the HAPs reductions are
of minor value (reflected by an estimate of merely $4-86 million in annual benefits) is outright false.
EPA uses that sum even though the agency has previously acknowledged that it represents only a

* Thomas F. McNevin, Recent inereases in nitrogen oscide (NO.,) emtissions from coal-fired electric generating nnits
equipped with selective catalytic reduction, 66 Journal of the Air & Waste Mgmt. Ass’n., 66, 74 (2016).

7 Id.

# OTC/MANE-VU Joint Committees’ Meeting, Stationary and Area Sources Committee
Presentation at 4 (Apr. 11, 2019),

https:/ /otcair.org/upload/Documents / Meeting®e20Materials /OTC SAS Presentation Public 041
12019.pdf.

*Id,

* See 42 U.S.C. § 7412(b)(2) (HAPs are chemicals that are “carcinogenic, mutagenic, teratogenic,
neurotoxic,” “cause reproductive dysfunction,” or have “acutely or chronically toxic” or “adverse
environmental effects”).

' 84 Fed. Reg. at 2689 (Table 4); see alvo 77 Fed. Reg. at 9,310-11, 9,335.
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tiny subsel of a subset of the health benefits of controlling mercury emissions.™ EPA ignores published
studies showing that the monetized benefits of reducing mercury alone are orders of magnitude
greater, and valued in the billions anm.u:ally.33 The dramatic reductions in pollution from the nation’s
largest sources that MA'TS provides are a huge benefit to public health, and have been systematically
under-valued by the current proposal. This false representation of the scale of health benefits
provided by MATS vastly undervalues the enormous health benefits that our children, our elders,
and all Americans have experienced as a result of MATS implementation.

Power-Plant Air Toxics Emissions Disproportionately Harm Vulnerable Populations
Including Minorities and Children

Emissions of mercury and other air toxics disproportionately harm vulnerable populations, including
Native American tribes where fishing is a vital part of tribal culture and where tribal members
traditionally consume fish at higher rates than the general population.™ EPA also identified
disproportionate risks of mercury exposure for other minorities, including African- Americans living
below the poverty line in the southeast who rely on fish they catch for food.™ In addition, EPA
previously recognized that children and developing fetuses are especially vulnerable to health
hazards from HAP emissions from power plants—risks that, except for 1QQ loss for children born to
mothers who live in households that fish recreationally—remain unquantified by the agency. As
EPA stated in the proposed MATS rule:

Children are at greatest risk of adverse health effects from exposures to Hg [mercury],
and this nisk is amplified for children in minority and low income communities who
subsist on locally-caught fish.... Even before birth, the developing fetus may be
exposed to HAP through the mother that affect development and permanently harm
the individual

As a result of the disproportionate harm to children and other vulnerable populations, and because
these disproportionate burdens have not been addressed by EPA, the current proposal dangerously
ignores Congress’s special concern in Section 112 about protecting vulnerable and sensitive
populations.”

80 Fed. Reg. 75,025 75,040 (Dec. 1, 2015); 81 Fed. Reg. 24,420, 24,441 (Apr. 25, 2016).

* In a 2015 peer-reviewed study, Amanda Giang and Noelle Selin of the Massachusetts Institute of
Technology found that compared to a scenario without additional mercury and air pollution
controls, MATS was projected to yield (by 2050) cumulative lifetime benefits of $147 billion (2005
USD, discounted at 3%) for individuals affected, and cumulative economy-wide benefits (also by
2050) of $43 billion. A. Giang & N.E. Selin, Benefits of mercry controls for the United States, PNAS
(2015).

M See 81 Fed. Reg. at 24,442,

* See MATS RIA at 7-40 through 7-44; Proposed MATS rule, 76 Fed. Reg. 24,976, 25,018 (May 3,
2011) (noting that “populations with high levels of self-caught fish consumption,” including
African-American communities, “are likely to be disproportionately affected” from exposure to
mercury).

* 76 Fed. Reg. at 25,018,

7 See, e.g, Clean Air Act § 112(c)(9)(B)(i) (requiring consideration of cancer risk “most exposed”
individual); § 112(n)(1)(C) (requiring consideration of mercury hazards from fish consumption
“including consumption by sensitive populations™).
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Mercury Pollution Has Profoundly Impaired Waters Throughout the Country

As a result of methylmercury contamination, waters throughout the United States have been subject
to mercury advisories warning all people, or those in sensitive groups (such as pregnant individuals),
not to each fish caught in those waters.”® In 2012-2013, in some states, all, or nearly all, waters were
unsafe for fish consumption due to mercury contamination.” This widespread contamination
created preventable exposure of women and children to a potent neurotoxin. It also diminished
recreational opportunities, reduced property values, and prevented access to a ready and affordable
source of nutritious food. Controlling power plants’ toxic emissions is a critical step to clean up
these waters.

EPA MUST STRENGTHEN OUR NATION’S LIMITS ON MERCURY AND OTHER
TOXIC POLLUTION FROM COAL PLANTS

As EPA notes in its proposal, coal- and oil-fired electric generating units still emit over 5,000
tons of hazardous air pollutants each year. EPA also found that 636,000 people are at increased risk
of cancer at or exceeding a one-in-one million level, based on allowable emissions under the
Mercury and Air Toxics Standards. Rather than revisiting these life-saving standards, EPA should be
strengthening them to reduce hazardous air pollutants further from these sources, to better protect
the health of children, families, and communities living near these facilities and downwind from
them. That EPA is going in the opposite direction, and proposing to undermine vital safeguards
already on the books, is unconscionable.

* See 65 Fed. Reg. 79,825, 79,827 (Dec. 20, 2000); U.S. EPA, 2011 National Listing of Fish
Advisories, EPA-820-F-13-058 (2013),

https://19january201 7snapshot.epa.gov/sites /production/ files /2015-06/documents/technical-
factsheet-2011.pdf.

* See Brief for State and Local Govt. Respondents at 8 & n.7, Michigan 1. EPA, 135 S. Ct. 2699
(2015) (No. 14-46).
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Ms. DEGETTE. Thank you very much.
The Chair now recognizes Mr. Livermore for 5 minutes for an
opening statement.

STATEMENT OF MICHAEL A. LIVERMORE

Mr. LiIvERMORE. Madam Chair, Ranking Member Guthrie, mem-
bers of the committee, thank you for the opportunity to testify
today. My testimony will focus on the treatment of cost and bene-
fits in EPA’s current proposal.

The use of cost-benefit analysis to evaluate environmental regu-
lation has a long history in the United States and has been em-
braced by administrations of both political parties. Cost-benefit
analysis creates a formal process for a simple idea: Agencies ought
to do their best to anticipate and evaluate the consequences of their
decisions and seek out rules that provide large benefits at low cost.
Over time, approaches for counting cost and benefits have become
standardized. Guidance documents, such as OMB’s Circular A4,
which was published during the George W. Bush administration,
described best practices for how agencies should do this.

A value of these best practices is maintaining consistency be-
tween agency decisions. One major critique leveled against the
practice of cost-benefit analysis is that it’s vulnerable to manipula-
tion by agencies that want to provide ad hoc rationalization for pol-
icy choices that are based on political expediency.

Well-established best practices reduce this threat because they
create a clear standard that can be used to hold agencies account-
able. If an agency departs from established methods, that raises a
red flag, alerting the public and oversight officials to the possibility
of manipulation. The larger the departure from established prac-
tices, the stronger the reason that the agency has to give for its de-
parture.

In EPA’s current proposal, the Agency does, in fact, depart from
established methods of conducting cost-benefit analysis, raising
that red flag that the Agency is more interested in providing cover
for a decision than in truly understanding the consequences of its
actions.

EPA’s earlier analysis of the MATS rule, which was undertaken
under the Obama administration, projected $9.6 billion per year in
compliance costs and between $37 billion and $90 billion per year
in quantified benefits in addition to substantial unquantified
health and environmental benefits.

Contradicting the relevant guidance and decades of practice by
administrations of both political parties, the current proposal func-
tionally ignores the largest class of benefits associated with the
MATS rule. And this is life savings—Ilet’s just be clear about what
these benefits are—they’re life savings for many thousand Ameri-
cans. The result is a biased and misleading estimate that creates
the false impression that the MATS rules were not justified in cost-
benefit terms.

The grounds that the EPA provides for functionally ignoring
these benefits is that they are indirect cobenefits that result from
exposure to particulate matter—or a reduction in exposure to par-
ticulate matter. These particulate matter benefits occur as a result
of the pollution-control technologies that are used by firms to com-
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ply with the MATS rule. The A4 Circular, which again was adopted
during the Bush administration, and EPA’s own peer-reviewed
guidance on conducting cost-benefit analysis direct the Agency to
analyze both direct and indirect cost and benefits. Since President
Reagan, EPA has counted cobenefits in many regulatory contexts,
including many other Clean Air rules. The Agency fails to provide
any adequate reason for this extraordinary and abnormal treat-
ment of cobenefits. Nothing in either the relevant case law or the
statute require the Agency to functionally ignore tens of billions of
dollars of regulatory benefits.

If finalized and adopted, the proposal would not only undermine
a socially desirable environmental policy; it would create a dan-
gerous precedent of agencies departing from established methods
when it is politically convenient to do so, which would open the
door in the future to flagrant manipulation of cost-benefit analysis.
Such a trend would result in inefficient regulation because we’re no
longer adequately doing the analysis and would further erode pub-
lic confidence in government.

I am happy to answer any followup questions that you may have.

[The prepared statement of Mr. Livermore follows:]
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Introduction

Thank you for inviting me to testify before this subcommittee. My name is Michael Livermore and [ am a
professor of law at the University of Virginia. My areas of research include environmental law and economics,
regulatory oversight, and cost-benefit analysis.

My published work in these areas include books that examme the practice of cost-benefir analysis and
regulatory oversight in the United States and globally,' a casebook that emphasizes the economic perspective
on environmental law and policy,? and over rwo dozen articles, book chapters, and shorter works that focus
on cost-benefit analysis, regulatory oversight, and environmental law and policy.* Much of my recent work on
these subjects is carried out in interdisciplinary collaboration with researchers in other fields, including

economics, neuroscience, and the physical sciences.

My testimony today will focus on the treatment of costs and benefits in a proposal by the Environmental
Protection Agency (EPA) to withdraw its earlier finding that it was appropriate and necessary to regulate the

1 The Crlobalization of Cost-Benefit Analysis in Eneivonmental Policy (Oxford University Press, 2013) (ed. with Richard L.
Revesz); Retaking Rationality: How Cost-Bengfit Analysis Can Better Protect the Enviroument and Qs Health (Oxford University
Press, 2008) (with Richard L. Revesz).

2 Enrdronmental Law and Policy (Foundation Press, 2019) (4th ed. with Richard Revesz, Caroline Cecot, and Jayni Foley
Hein).

3 See e, “Economics and Environmental Law Scholarship,” in Perpectives on Environmental Law Scholarship: Essays on
Purpose, Shape and Direction (Cambridge University Press, Ole W. Pedersen ed,, 2018) (with Caroline Cecof); “The Perils of
Expenmentation,” 126 Yal Law Josrwal 636 (2017); “Environmental Law and Economics,” in Oxfard Handbook of Law
and Egonowrics (Oxford University Press, Francesco Parisi, ed., 2017) (with Richard L. Revesz); “Setting the Social Cost of
Carbon,” in Climate Change Law (Edward Elgar, Encyclopedia of Environmental Law, Daniel Farber and Marjan Peeters
eds., 2016); “Cost-Benefit Analysis and Agency Independence,” 81 Uiversity of Chicago Law Review 609 (2014);
“Rethinking Health-Based Environmental Standards,” 89 New Yok Usiverstty Law Rerdew 1184 (2014) (with Richard L.
Revesz); “Balanced Job Impact Analysis,” in Doer Regulation Kill Jabs? (University of Pennsylvania Press, Cary Coglianese,
Adam Finkel & Christopher Carngan, eds., 2014) (with Jason Schwartz); “Patience is an Economic Virtue: Real Options,
Natural Resources, and Offshore Oil,” 84 University of Calorads Law Review 581 (2013); “Regulatory Review, Capture, and
Agency Inaction,” 101 Georgetonn Law Jowrnal 1337 (2013) (with Richard L. Revesz).

4 See e.2. “Sociopolitical Feedbacks and Climate Change,” 43 Harvard Envdrosmental Law Review 119 (2019) (with Peter
Howard); “The Measurement of Subjective Value and Its Relation to Contingent Valuation and Environmental Public
Goods,” 10(7) PLa ONE e0132842 (2015) (with Mel W, Khaw, Paul Glimcher, Denise Grab, and Chnstian Vossler);
“Global warming: Improve economic models of climate change,” 508 Natwre 173 (Apnl 10, 2014) (with Kenneth Arrow,
Lawrence H. Goulder, Peter H. Howard, Robert E. Kopp, Michael Oppenheimer, Richard L. Revesz and Thomas
Sterner).
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emissions of hazardous air pollutants (“HAPs”) from coal- and oil-fired electric utility steam generating units
(“EGUs”) (“the Proposal”).®

My main conclusions regarding the Proposal are as follows:

e EPA’s earlier findings that regulation of HAPs from EGUs is appropriate and necessary were
extremely well-justified in cost-benefit terms. The Mercury and Air Toxic Standards (“MATS”) Rule
was projected to impose $9.6 billion per year m compliance costs and yield between $37 billion and
$90 billion per year in quantifiable benefits, in addition to substantial unquantified health and
environmental benefits.*

¢ Contradicring the relevant guidance and decades of practice by administrations of both political
parties, the Proposal functionally ignores “co-benefits” associated with the regulation of HAPs from
EGUs, resulting in a biased and misleading estimate of costs and benefits. The Proposal provides no
adequate explanation for its extraordinary and abnormal treatment of co-benefits.

®  The Proposal does not undertake an adequate investigation of the many benefits of the regulation of
HAPs from EGUs that were discussed in a qualitative fashion in the 2012 MATS Rule.

¢ The Proposal’s treatment of regulatory costs is irrational. It fails to acknowledge the overestimation
of regulatory costs associated with the 2012 MATS Rule. Of greater importance is that regulated
actors have made considerable, non-reversible investments to comply with the 2012 MATS Rule—
the going-forward costs of regulating HAPs from EGUs is far lower than the cost estimates relied on
in the Proposal.

In short, the Proposal departs from established methods of conducting cost-benefit analysis that are backed
by several decades of practice by administrations of both political parties. The agency fails to provide any
adequate reason for this departure as a matter of economics, public policy, or law. The resulting analysis
creates the misleading impression that the appropriate-and-necessary finding and the MATS Rule—which
generated many billions of dollars in quantified net benefits as well as considerable unquantified benefits for
the American public—were not justified in cost-benefit terms. If finalized and adopted, the Proposal would
not only undermine a socially desirable environmental policy; it would create a dangerous precedent of
agencies departing from established methods when it is convenient to do so, opening the door to the flagrant
manipulation of cost-benefit analysis. Such a trend would result n mefficient regulation and the erosion of
public confidence in government decision-making,

Cost-Benefit Analysis and Regulation

The use of cost-benefit analysis to evaluate environmental regulations has a long history in the United States.
Although there are important precursors,” the central place of cost-benefit analysis in federal regulatory
decision-making can be traced to Executive Order 12291, signed by President Ronald Reagan shortly after
taking office n 1981.% Under that order, agencies were required to conduct a Regulatory Impact Analysis of
proposed rulemakings with significant economic consequences and submit those analyses to the Office of
Information and Regulatory Affairs (OIRA) in the White House for review. The Reagan Order’s stated
purposes included to “increase agency accountability for regulatory actions” and “insure well-reasoned

5 Reconsideration of Supplemental Finding and Residual Risk and Technology Review, 84 Fed. Reg 2670, 2670 (Feb. 7,
2019).

& National Emission Standards for Hazardous Air Pollutants From Coal- and Oil-Fired Electric Utility Steam Generating
Units and Standards of Performance for Fossil-Fuel-Fired Electne Utility, Industnal-Commercial- Institutional, and
Small Industrial-Commercial-Institutional Steam Generating Units, 77 Fed. Reg: 9303 (Feb. 16, 2012). EPA, Regulatory
Impact Analysis for the Final Mercury and Air Toxics Standards (Dec. 2011).

7 Jim Toza, “OIRA's Formative Years: The Histoneal Record of Centralized Regulatory Review Preceding OIRA's
Founding,” 63 Administrative Law Review 37, 4062 (Special Edition 2011) (giving a historical overview of review before
the Reagan administration).

# Executive Order 12291, 46 Fed. Reg. 13193 (1981).

L]
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regulations.” Order 12291 established general guidelines for conducting Regulatory Impact Analysis that
required:

* A description of the potential benefits of the rule, including any beneficial effects that cannot be
quantified in monetary terms . . .

*  Adescription of the potential costs of the rule, including any adverse effects that cannot be
quantified in monetary terms . . . [and]

¢ A determination of the potential net benefits of the rule, including an evaluation of effects that
cannot be quantified n monetary terms.”

In 1993, President Bill Clinton issued an updated version of the Reagan Order that left the basic architecture
of regulatory impact assessment and OIRA review intact.'® Among the regulatory principles embraced by the
Clinton Order is a directive to agencies to “assess both the costs and the benefits of the intended regulation
and, recognizing that some costs and benefits are difficult ro quantify, propose or adopt a regulation only
upon a reasoned determination that the benefits of the mtended regulation justify its costs.”!! Subsequent
Presidents have continued under the Clinton Order: the tradition of cost-benefit analysis and regulatory
review has now extended for nearly four decades.!?

The requirement of cost-benefit analysis creates a formal process for a simple idea: agencies ought to do their
best to anticipate and evaluate the consequences of their decisions. The cost-benefit standard urges agencies
toward decisions that maximize net benefits by seeking out rules with the largest possible benefits at the
lowest possible cost.

But although the idea of cost-benefit analysis mught be straightforward, accurately estimating and valuing the
wide range of effects from major rulemakings 15 no easy task.’> Over the four decades of cost-benefit analysis
practice, agencies have developed a number of methods and approaches for conducting Regulatory Impact
Analysis. These best practices have been collected in relevant guidance document such as Circular A-4,1
published by the Office of Management and Budget during the George W. Bush admimstration, and EPA’s
peer-reviewed Guidelmes for Preparing Economic Analyses. !

Cost-benefit analysis best practices serve several roles. Most obviously, they conserve agency resources by
providing a set of standardized approaches that can be applied in many different regulatory contexts. But they
also serve a second purpose of mantaining consistency between agency decisions. One major critique leveled
against the practice of cost-benefit analysis is that its technical nature makes it vulnerable to manipulation.
Were an agency to decide on a regulatory course of action on other grounds—such as political expediency—
the concern is that the agency could construct a plausible-seeming cost-benefit justification for its decision
that would be difficult for non-experts to evaluate. Well-established methodological best practices mitigate

? Id. Sec. 3(d).

10 Executive Order 12866, 538 Fed. Reg. 51735 (1993)

1 Id. Sec 1(b)(6)

12 President George W, Bush make only minor changes to the Clinton Order at the end of his term. See Executive Order
13422, 72 Fed Reg 2763 (2007). President Obama's executive order on regulatory review explicitly adopts the framework
of the Clinton order. See Executive Order 13563, 76 Fed Reg 3821, 3821 (2011). The Trump administration purports to

operate under Executive Order 12866 as well. S2e Memorandum from Dominic ], Mancini, Acting Administrator, Office
of Information and Regulatory Affairs to Regulatory Policy Officers at Executive Departments and Agencies and

Managing and Executive Directors of Certain Agencies and Commissions, Subject: Guidance Implementing Executive
Order 13771, Titled “Reducing Regulation and Controlling Regulatory Costs” (April 5, 2017).

1 There is uncertainty associated with estimates of both costs and benefits and agencies often make conservative
assumptions in light of that uncertainty.

1 Office of Management and Budget, Circular A-4: Regulatory Analysis (2003).
15 EPA, Guidelines for Preparing Economic Analyses (2010).
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this threat by creating a relatively clear standard that can be used to hold agencies accountable: if an agency
departs from established methods, it raises a red flag alerting the public and oversight officials to the
possibility of manipulation. The larger the departure from established practice, the stronger the reason the
agency should be able to provide.

Over its many years of use, cost-benefit analysis has been used to evaluate and mprove a host of regulatory
decisions, including at EPA. Thar agency, especially, has made substantial investments to inprove its capacity
to carry out cost-benefit analysis of environmental regulations, and the professional career staff at the agency
has considerable experience with and expertise for this demanding task.

The Appropriate-and-Necessary Determination and MATS Rule

Regulation of HAPs under the Clean Air Act has a long and somewhat tortured history. The original version
of the relevant statutory provision—§112—led to an neffective regulatory scheme with only a handful of
pollutants listed. These disappointing results led Congress to revisit HAPs in the 1990 Clean Air
Amendments and adopt the current version of §112. The basic structure of the contemporary §112 process
begins with a list of HAPs and then requires EPA to publish a list of categories of sources that emit HAPs in
significant quantities.' EPA must then set emissions standards for those categories.”

Section 112(n}, however, creates a special process for EGUs. Under the special process, EPA must first study
the public health hazards of HAP enussions from EGU, and then proceed with regulation only upon a
finding that “such regulation is appropriate and necessary after considering the results of the study.”'®

This special process has led to its own lengthy regulatory history. In 2000, the Clinton-era EPA found, on the
basis of its public health study, that it was appropriate and necessary to regulate HAP emissions from EGUs
because those emissions “present|] significant hazards to public health and the environment.”" Later, the
George W. Bush administration attempted to substitute an alternative cap-and-trade regulatory approach
under §111(d) of the Act for the technology-based approach of §112, and in its Clean Air Mercury Rule
(“CAMR”) purported to remove EGUs from the §112 list. This decision was ultimartely invalidated by the
D.C. Circuir.®

Under President Obama, EPA returned to the question of HAP emissions from EGUs. After conducting an
extensive review of the public-health science on the effects of HAP enussions, the agency agan made an
appropriate-and-necessary determination and, accordingly, issued the MATS Rule setting emissions
standards.® Although the finding and emissions standards were initially upheld by the D.C. Circuit,? the
Supreme Court subsequently remanded the appropriate-and-necessary finding in Médhgan 1. EPA on the
grounds that EPA faled to consider costs before making 1t.2

1642 11.5.C. § 7T412(c)(1). Major sources are those that emit or have the potential to emit at least 10 tons per year of any
HAP or at least 25 tons per year of any combination of HAPs. Id. § 7412(a)(1). Area sources are all other stationary
sources of HAPs. Id § 7412(a)(2).

17 14§ 7412(d)(1).
18 1, § 7412(n).

1% Regulatory Finding on the Enussions of Hazardous Asr Pollutants From Electric Unlity Steam Generating Units, 65
Fed. Reg: 79,825, 79,826-30 (2000).

2 New Jersey v. EPA, 517 F.3d 574, 579 (D.C. Cir. 2008).

21 National Emission Standards for Hazardous Air Pollutants From Coal- and Oil-Fired Electric Utility Steam
Generating Units and Standards of Performance for Fossil-Fuel-Fired Electric Utility, Industral-Commercial-
Institutional, and Small Industrial-Commercial-Institutional Steam Generating Units, 77 Fed. Reg. 9303 (Feb. 16, 2012).
2 White Stallion Energy Ctr., LLC, 748 F.3d 1222 (D.C. Cir. 2014).

¥ Michigan v. EPA, 135 5. Cr. 2699 (2015). The agency had conducted a Regulatory Impact Analysis of the MATS Rule,
not the appropriate-and-necessary finding,
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In response to the Court’s ruling, EPA reassessed its appropriate-and-necessary finding in 2016 (“2016
Finding”). Taking costs into account—as required by the holding in Michigan ». EPA—the agency decided to
reaffirm its prior decision.? The 2016 Finding examined the costs of regulating EGUs under §112 according
to an overall reasonableness standard based on compliance costs relative to the size of the industry, as well as
based on the cost-benefit information contained in the Regulatory Impact Analysis of the MATS Rule. As
noted above, that analysis projected that the MATS Rule would impose $9.6 billion per year in compliance
costs but yield between $37 billion and $90 billion per year in quantifiable benefits, in addition to many other
positive health and environmental effects that were not quantified.

The largest category of quantified benefits from the MATS Rule arises from the reduction of mortality risk.
EPA anticipated that between 4,200 and 11,000 premature deaths would be avoided per year. Other
anticipated health benefits of the rulemaking included fewer nonfatal heart attacks and hospitalizations for
respiratory and cardiovascular disease as well as reductions in the nadence of a range of harmful neurological
conditions, ncluding 1Q) loss and developmental delays. In addition, there were considerable environmental
benefits, ncluding reductions in damage to ecosystems, enhanced visibility, and improvements i recreational
and commercial fishing, agricultural yields, and forest productivity. The costs anticipated from the rulemaking
were primarily associated with capital upgrades to pollution control technology.

The 2016 Finding is now being revisited by the Trump adminsstration in the Proposal.
Indirect Costs and Benefits

In the preamble to the MATS Rule, EPA noted that the “great majority” of the quantified benefits of the rule
were “attributable to co-benefits from reductions in [particulate matter]-related mortality.”? In the 2016
Finding, the agency explaned the relationship between the HAP emissions regulation and particulate matter
as follows:

[[nstalling control technologies and implementing the compliance strategies necessary to reduce the
HAP emissions directly regulated by the MATS rule also results in concomitant (co-benefir)
reductions in the emissions of other pollutants such as directly emitted [particulate matter (PM2.5)]
and [sulfur dioxide (SO2)]. While reductions of PM2.5 and 502 are not the objective of the MATS
rule, these emission reductions are a direct consequence of regulating the HAP emussions from
EGUs.%

There is nothing unusual about indirect costs and benefits, which are a normal and anticipated element of
regulating in a complex world. In an mfluential book published two decades ago that helped call attention to
the importance of indirect regulatory effects, John D. Graham (who went on to serve as OIRA Administrator
under George W. Bush) and Jonathan B. Wiener collect dozens of examples to make that point that
nefficient regulations can result from ignoring indirect effects.” Given the nature of the problems that
regulators often face, and the complex economic, behavioral, environmental, and biological systems involved,
it 1s hardly surprising that the consequences of major government actions would flow beyond the narrow
confines of direct effects. Rather, a reasonable regulator should acknowledge and attempt to anticipate a
cascade of possible effects, as both people and environmental systems respond and adapt to direct regulatory
effects.

In recognition of their imporrance, ndirect effects are explicitly mentioned in the relevant guidance
documents, which expressly call regulators’ attention to this class of regulatory consequences. The Circular A-

2 Supplemental Finding That It Is Appropriate and Necessary to Regulate Hazardous Air Pollutants From Coal- and
Oil-Fired Electric Utility Steam Generating Units, 81 Fed. Reg. 24,420 (Apr. 25, 2016).

2577 Fed. Reg. at 9305-06
2 81 Fed. Reg: at 24,438

7 John D. Graham and Jonathan B. Wiener, Risk v. Risk: Tradeoffs in Protecting Health and the Enviranment (Harvard
University Press, 1997).
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4 guidance document states, “[tlhe same standards of information and analysis quality that apply to direct
benefits and costs should be applied to ancillary benefits and countervailing risks.”* EPA’s Guidelines for
Preparing Economic Analyses likewise explicitly direct the agency to consider “ancillary benefits and costs.”>”

The need to analyze ndirect costs and benefits flows naturally from the purpose of cost-benefit analysis. If
the goal 1s to anticipate and evaluate the consequences of a regulatory decision, there 15 no reason to make a
distinction between direct and indirect effects: they are both equally real to the people who are affected by
them. Indeed, the primary value of the concept of ndirect regulatory effects is to call agencies’ attention to
this class of consequences—to expand the scope of agency analyses so that they are more comprehensive. As
noted by Graham and Weiner, Circular A-4, and EPA’s Guidelines, problems arise when agencies’ focus is
too narrow, not too wide. In instances where agencies have failed to heed the relevant guidance and insisted
on departing, from standard practice by ignoring indirect regulatory effects, courts have found their decisions
to be irrational 3

In keeping with the relevant guidance and case law, agencies often consider the indirect effects of their
regulatory decisions. Considering only EPA, indirect benefits, and Clean Air Act regulations, examples
abound:

®  Reagan administration: regulation of toxic emissions from municipal waste combustors took into
account co-benefit reductions of criteria pollutants.®?

¢ George H. W, Bush administration: performance standards for landfill gases took into account co-
benefits of reduced global loadings of methane

e Clinton administration: HAP standards from pulp and paper producers took into account co-benefit
reductions in volatile organic compounds, particulate matter, and carbon monoxide. >

e George W, Bush administration: Clean Air Interstate Rule to control particulate matter and ozone
took into account co-benefir reductions in mercury emissions.*

*  Obama administration: HAP standards for combustion engines generates indirect benefits from
carbon monoxide, volatde organic compounds, and nitrogen oxides.

2 Circular A-4 ar 26

= EPA, Guidelines at 11-2. Earlier version of the Guidelines also directs the agency to consider indirect costs and
benefits. See Kimberly M. Castle and Richard L. Revesz, Environmental Standards, “Thresholds, and the Next
Barttleground of Climate Change Regulations,” 103 M Law Review 1349, 1428-29 (2019).

0 Strengthening Regulatory Review: Recommendations For The Trump Administration From Former OIRA Leaders 6
(2016) (“[T]he goal of cost-benefit analysis is to maximize net benefits for society, which requires . . . consideration of all
reasonable regulatory alternatives and all significant social welfare effects, including any indirect or difficult-to-quantify
costs or benefits.”).

* See e.g. Competitive Enter, Inst. v. Nat'l Highway Traffic Safety Admin., 856 F.2d 321, 326-27 (D.C. Cir. 1992)
{striking down a National Highway Traffic Safety Administration fuel-efficiency rule for failing to consider indirect costs.
in the form of vehicle safety nisks); Corrosion Proof Fithings v, EPA, 947 F.2d 1201, 1225 (5th Cir. 1991) (remanding
ban asbestos-containing brakes under the Toxic Substances Control Act for faillure to consider the indirect safety harm
that would accompany forcing cars to use substitute, non-ashestos brakes).

32 S 52 Fed. Reg: 25,399, 25,406 (July 7, 1987).
13 56 Fed, Reg, 24,468, 24,469 (May 30, 1991),
34 e 63 Fed. Reg. 18,504, 18,585-86 (Apr. 15, 1998).

¥ $ee 70 Fed. Reg. 25,162, 25,170 (May 12, 2005). See EPA, Regulatory Impact Analysis for the Final Clean Air Interstate
Rule, at 1-10 (2005).

3675 Fed. Reg, 51,570, 51,578 (Aug. 20, 2010).
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Collectively, economic theory, the relevant guidance documents, decades of bipartisan agency practice, and
simple common sense all indicate that agencies should consider indirect costs and benefits when making
regulatory decisions, Departing from this well-established norm requires a very good reason.

Extraordinary and Unjustified Departure from Established Practice

In the Proposal, EPA proposes to reverse the 2016 Finding,* In doing so, it funcrionally ignores the
substantial quantified benefits of the MATS Rule on the grounds that they are not direct benefits. EPA
suggests that focusing “primarily” on HAP benefits—as opposed to particulate matter co-benefits—may be
the “only permissible approach™ under §112(n).?* Alternatively, EPA argues that its decision not to consider
co-benefits is a “reasonable approach . . . to considering costs in response to Méchizan."* On either grounds,
the agency puts aside the overwhelming evidence that the MATS Rule generates massive net benefits and
instead “proposes to conclude that it is not appropriate and necessary to regulate HAP from EGUs . . .
because the costs of such regulation grossly outweigh the FHIAP benefits. "

As discussed above, guidance documents and prior practices provide a baseline against which the analytic
choices of agencies in individual rulemakings can be judged. Where an agency’s methods depart from the
standard practice, it raises a legitimate concern that cost-benefit analysis is being manipulated to justify a
regulatory decision based on political expediency or other grounds. The larger the departure, the greater the
burden on the agency to provide a reasoned explanation for its unusual course of action.

In the Proposal, EPA’s reasoning entirely fails to justify the extraordinary step of functionally ignoring many
billions of dollars’ worth of regulatory benefits,

First, there is nothing in the language of §112(n) that indicates that the agency should limit the terms of its
analysis to direct effects. The provision simply states that the Administrator is to “regulate electric utility
steam generating units under [§112], if the Administrator finds such regulation is appropriate and necessary
after considering the results of the study required by this subparagraph.”*! If Congress had intended the
agency to limit its analysis to direct regulatory effect, it could simply have said so. It did not, and it did not do
so in the face of an already substantial practice by agencies of considering indirect costs and benefits. It
borders on outlandish to construe statutory silence n this context to prohibit consideration of indirect effect.
Even the claim that statutory silence permits the agency to ignore indirect effects is highly implausible.

In addition, the Court’s guidance n Mechigan ». EPA on the appropriate interpretation of §112(n) runs entirely
counter to EPA’s approach in the Proposal. According to the Court, “appropriate’ is ‘the classic broad and
all-encompassing term that narurally and traditionally includes consideration of all the relevant factors.™
The Court also recognized the relevance of “established administrative practice”™ —which includes many
decades of considering indirect costs and benefits—to interpreting the phrase “appropriate and necessary” in
§112{n).* The Court characterized the agency practice as follows: “reasonable regulation ordinanly requires
paying attention to the advantages and the disadvantages of agency decisions.”** There is no hint that the

37 84 Fed. Reg, at 2674.

*® I, at 2676,

 Jd. at 2674-T6.

I

42 US.C. § TH2M)(1)(A).

#2135 5. Cr. at 2707 (emphasis added) (quoting White Stallion Energy Crr., LLC, 748 F.3d at 1266 (Kavanaugh, J.,
dissenting)).

135 8. Ct. at 2708,
# Id at 2707 (emphasis omitted).
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“advantages” and “disadvantages” discussed by the Court are limited to only the direct advantages or
disadvantages.*®

The agency’s argument from statutory structure is also extremely weak and, indeed, is very similar to the
argument offered by the agency in Michigan ». EPA that was rejected by the Court. The claim is that since the
statute directs the agency to conduct a study of the public health effects of HAP emissions prior to regulating,
the agency should accordingly exclude co-benefits from its appropriate-and-necessary analysis. In Michioan 1.
EPA, the Court heard a similar argument that the agency should not consider costs in making the
appropriate-and-necessary finding because the study mandated by §112(n)(1)(A) focuses exclusively on public
health and does not mention costs.* The primary holding of Mihigan r. EPA was to reject EPA’s arggument
in favor of an expansive nterpretation of §112(n) that required the agency to examine the whole range of
consequences from regulating HAPs, not merely HAP-related public health effects.

The Court does mention co-benefits in Méchizan r. EPA, but only to expressly decline to address the issue of
whether and how co-benefits should be weighed against costs.” The Proposal’s claim that Medhigan . EPA
prohibits consideration of co-benefits is flatly contradicted by the majority opinion, which made it absolutely
clear that it did not decide the question of how co-benefits should be treated. Where courts hare addressed the
issue of co-benefits under §112, they have found that it s entirely appropriate for such benefits to be
considered.

The agency argues in the alternative that it is a reasonable exercise of its discretion to functionally ignore co-
benefits when making the appropriate-and-necessary determination. It should be clear from the discussion
above that this choice is anything but reasonable: it has no basis in economic theory and contradicts the
relevant guidance and decades of agency practice. More to the point, it flouts basic principles of rationality to
claim that a rule is not cost-benefit justified when it will, in fact, generate tens of billions of dollars of net
benefits every year. If cost-benefit analysis as a tool for evaluating regulatory policy is to mean anything, then
the MATS Rule must pass with flying colors.

Further exacerbating the irrationality of the agency’s decision to functionally ignore indirect benefirs is thar it
cosnts indirect costs. The cost estimate in the 2016 Finding, which the agency does not revisit in the Proposal,
includes costs “beyond the costs borne by owners of coal- and oil-fired units regulated by MATS." This is
the definition of mdirect costs.? The irrationality of accounting for indirect costs while ignoring indirect

%5 Indeed the Court emphasizes the importance of indirect costs:

In addition, “cost” mncludes more than the expense of complying with repulations; any disadvantage could be
termed a cost. EPA’s interpretation precludes the Agency from considering any type of cost—including, for
instance, harms that regulation might do to human health or the environment. The Government concedes that
if the Agency were to find that emissions from power plants do damage to human health, but that the
technologies needed to eliminate these emissions do even more damage to human health, it would still deem
regulation approprate. No regulation is “appropriate” if it does significantly more harm than pood.

135 5. Ct. at 2707 (citations omitted).

4 Id. at 2708.

47 Id. at 2711-12.

8 1.5, Sugar Corp. v. EPA, 830 F.3d 579, 625-26 (D.C. Gir. 2016} (reviewing standard setting for hydrogen chlonde
emissions from boilers; “text [of §112(d)(4)] does not foreclose the Agency from considering co-benefits”; considering

such benefits “is consistent with the [Clean Air Act]’s purpose—to reduce the health and environmental impacts of
hazardous air pollutants™).

4981 Fed. Reg. at 24,440,

# Direct costs are “those costs that fall directly on regulated entities as the result of the imposition of a regulation.”
EPA, Guidelines for Preparing Economic Analyses 8-7 (2010). Indirect costs, meanwhile, are “those incurred in related
markets or expenenced by consumers or government agencies not under the direct scope of the regulation.” Id at 8-T to

8-8.
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benefits should be obvious. 3! This contradiction arises in part because the terms “benefits” and “costs” are in
fact merely labels of convenience, and agencies sometimes also refer to benefits as “negative costs.”? Failling
to account for indirect benefits is, by definition, the failure to account for indirect negative costs. The agency
provides no reason why some mdirect costs are accounted for and not others.

Where agencies have engaged in similar behavior in the past by “put[ting] a thumb on the scale by
undervaluing the benefits and overvaluing the costs,”s* or “inconsistently and opportunistically framing” a
rule’s advantages and disadvantages,> courts have rejected this clear violation of nomms of rationality. The
Proposal departs from decades of practice, relevant guidance, and common sense. EPA provides no reason tor
believe that Congress intended the agency to do so: if anything, the language of §112 and relevant judicial
mterpretation indicate that EPA cannot lawfully ignore a massive category of regulatory effects.

Unquantified Benefits

Compounding the agency’s failure to count indirect benefits, the Proposal also does not adequately address
the substantial benefits generated by the MATS Rule that were discussed in a quantrative fashion in the 2016
Finding, In light of its decision to functionally disregard the co-benefits of the rule, the agency was obligated
to undertake the additional analysis of this class of benefits needed to mnform its final judgment that regulating
HAPs from EGUs was not cost-benefit justified, The mere fact that the 2016 Finding did not quantify these
regulatory benefits 1s not a pernussible reason to conclude that they are not sufficient to justify regulation on
their own terms.

In the 2016 Finding, the agency reported the strong scientific basis for its finding that there were substantial
benefits associated with the reduction of HAP emissions from EGUs that it left unquantified. Unquantified
costs and benefits are a standard part of cost-benefit analysis, and both Executive Order 12291 and Executive
Order 12866 are quite clear that both quantified and unquantified effects should be considered by agencies
when making regulatory decisions. Whether or not a regulatory effect is amenable to quantification in a
particular context has no bearing on the reality or importance of those effects.

The quantified estimate of costs and benefits relied on in the 2016 Finding was more than sufficient to
support the conclusion that the appropriate-and-necessary finding was cost-benefit justified. Additional
quantification of regulatory benefits would simply have provided additional evidence that the MATS Rule,
which was cost-benefit justified many times over, was even more cost-benefir justified.

In engaging in a reappraisal of the appropriate-and-necessary determmation in the context of its decision to
functionally ignore indirect benefits, the agency finds irself in a different situation. Without substantial
additional analysis, it is not clear whether the benefits that were left unquantified in the context of the 2016
Findmng are sufficient to justify the costs. To make that determunation, the agency would have to engage n a
good faith efforr either to engage in additional quantification or to find that it was not possible to do so and
then appropriately weigh the unquantified benefits against the costs of the rule. In the Proposal, the agency
does neither.

3191t is difficult to imagine a more arbitrary and capricious methodology than a rule under which EPA must take into
account the indirect consequences of regulation if they are negative but must ignore them if they are positive.” Matalie
Jacewicz and Richard L. Revesz, “EPA is rolling back protections with methodology no respectable economist would
endorse,” TheHill.com (March 4, 2019). There are “no legal, political, or intellectual . . . impediments to treating ancillary
benefits and countervailing risks equally in cost-benefit analysis.” Chrstopher C. DeMuth & Douglas H. Ginsburg,
“Rationalism in Regulation,” 108 Michigaw Law Rewew 877, 888 (20100). Indirect benefits “are simply mirror images™ of
indirect costs. Samuel |. Rascoff & Richard L. Revesz, “The Biases of Risk Tradeoff Analysis: Towards Panty in

Envire | and Health-and-Safety Regulation,” 69 University of Chicago Law Review 1763, 1793 (2002),

2 EPA, Draft Regulatory Impact Analysis: Proposed Rulemaking to Establish Light-Duty Vehicle Greenhous Gas
Emission Standards and Corporate Average Fuel Economy Standards, at xii (2009).

5 Ctr. for Biological Diversity v. Nar'l Highway Traffic Safety Admin., 538 F.3d 1172, 1198 (9th Cir. 2008).
# Bus. Roundtable v. SEC, 647 F.3d 1144, 114849 (D.C. Cir. 2011)
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Treatment of Costs

A final glaring failure in the Proposal is the treatment of the costs of regulating HAPs from EGUs. First,
analysis of the actual costs of complying with the MATS Rule have shown them to be considerably lower
than estimated in 2012.5 To the extent that the Proposal s intended to include a retrospective analysis of the
appropriate-and-necessary finding, it must engage in additional analysis to determine the actual compliance
costs of the rule.

More important, the Proposal fails to account for the fact that many of the total costs of complying with the
MATS Rule have already been incurred, and so even if reversing the appropriate-and-necessary designation
led to the MATS Rule being invalidated, that outcome would provide very little economic benefit to affected
industry. To make an accurate determination whether, az s tme, it is appropriate and necessary to regulate
HAP emissions from EGUs, the agency should consider only the additional costs associated with regulation
going forward and compare those costs to the benefits of the regulation. By treating capital mvestments as
though they were reversible, EPA analyzes the costs and benefits of aring back time to undo the 2012
MATS Rule, which is impossible.

Conclusion

I am grateful for the opportunity to testify today, and I would be happy to answer whatever questions you
have.

55 MLJ. Bradley & Associates, LCC, Status of the MATS Rule (M]B&A Issue Brief, Nov. 16, 2017).
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Ms. DEGETTE. Thank you so much.
Dr. Selin, you are now recognized for 5 minutes.

STATEMENT OF NOELLE ECKLEY SELIN

Dr. SELIN. Thank you, Chair DeGette, Ranking Member Guthrie
for this opportunity to speak.

I would like to share some of the latest developments and sci-
entific understanding of where mercury comes from, how it travels
in the environment, and how it ultimately affects human health.

Mercury is emitted to the air by human activities, such as burn-
ing coal, a major source of mercury pollution. Once it’s in the air,
mercury undergoes chemical changes and can deposit both nearby
and far away from sources, depending on its chemical form. After
depositing to water bodies, mercury can be converted to methyl
mercury, which is a potent neurotoxin. This form of mercury accu-
mulates up food chains, and people in the United States are ex-
posed to methyl mercury primarily by eating fish and shellfish.

Scientific knowledge about mercury has advanced significantly
since the mercury and air toxic standards were developed. My own
research has focused on understanding and quantifying the effects
of reductions in mercury emissions. That requires understanding
where mercury is emitted, where it travels, where it’s deposited
and in what quantities, and how that mercury could affect human
health.

One such analysis we did is particularly relevant to the MATS
standard. In a paper published in early 2016 in the peer-reviewed
journal Proceedings of the National Academy of Sciences, we quan-
tified the direct mercury-related benefits to the U.S. of domestic
and international mercury reductions. We calculated the expected
changes in exposure to methyl mercury and quantified the expected
impacts from the MATS standard compared to the impacts that
would occur without the standard.

Our best estimate is that the monetized mercury-related benefits
of MATS will amount to $3.7 billion per year. The original regu-
latory impact analysis EPA performed for the MATS rule in 2011
quantified only a subset of those benefits and valued that subset
at approximately $4 million to $6 million, a thousand times less.

Our estimates are larger for two key reasons. First, we looked at
the entire U.S. population while EPA considered only people who
consumed fish they catch for themselves in fresh water. Recent
work has shown that more than 80 percent of methyl mercury ex-
posure to the U.S. population comes from saltwater fish, most of
which is from the commercial market.

Second, we included both the impacts of mercury on reduced IQ
in newborns as well as cardiovascular impacts for all adults, while
EPA looked solely at the reduction of I1Q. An EPA-convened expert
panel concluded in 2011 that scientific evidence from mercury’s car-
diovascular effects was strong enough to include those effects in es-
timating benefits of regulations.

Because of these two factors, our 2016 estimates are a more com-
prehensive assessment of the benefits of MATS than EPA’s in
2011. Yet the latest science indicates that even our work may be
an underestimate for several reasons. First, we now know that
mercury can have other health impacts in addition to those we as-
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sessed. Methyl mercury can have neurobehavioral effects beyond
1Q declines as well as impacts on the immune system and repro-
ductive system. These effects are harder to quantify in dollar
terms, but scientific evidence that they’re occurring continues to
grow. Including these impacts would obviously increase the cost of
mercury emissions and the benefits of reducing them.

Second, our main estimates also do not take into account how
long mercury lasts in the environment. Mercury is an element. So
it doesn’t go away. Mercury that we emit today circulates in the
environment for decades and even centuries. This mercury can ac-
cumulate in the soil and below the surface in the ocean and return
to the atmosphere. It then deposits again, converts to methyl mer-
cury, and affects the health of future fish consumers as well. We
estimated that taking into account these impacts would make our
estimates about 30 percent larger.

Third, our aggregate numbers for the entire U.S. population ob-
scure the fact that the burdens of mercury pollution can fall dis-
proportionately on some sensitive populations. These include those
living near large emission sources such as coal-fired power plants
and those for whom eating freshwater fish is important for subsist-
ence, recreational, or cultural reasons, including Native Americans.

Finally, our estimates only address the direct benefits of mercury
reductions. The benefits of the role for reducing air pollution from
particulate matter are substantial as well. And these were also
quantified by EPA. For regulatory analysis to be accurate, it’s im-
portant to take into account all potential consequences of regula-
tions, intended or not, both positive and negative.

In summary, the number of studies on mercury has been increas-
ing during the nearly two decades I have been working on mercury
science. And the best available science now indicates that the im-
pacts of mercury are far larger than previously estimated. EPA
needs to take into account the latest science on mercury as it
makes its decisions.

Thank you.

[The prepared statement of Dr. Selin follows:]



57

Written testimony: Noelle Eckley Selin, Associate Professor, Institute for Data, Systems, and
Society and Department of Earth, Atmospheric, and Planetary Sciences, Massachusetts Institute

of Technology

| am Noelle Eckley Selin, Associate Professor in the Institute for Data, Systems, and Society, and
in the Department of Earth, Atmospheric and Planetary Sciences at the Massachusetts Institute
of Technology. | am an atmospheric chemist who studies how mercury travels in the air, how it
behaves in the environment, and how regulatory actions can alter mercury exposure and
human impacts. My recent research, as well as that of other scientists, can and should inform
the evaluation of the Mercury and Air Toxics Standards (MATS) issued by the Environmental
Protection Agency (EPA).

My primary area of expertise is modeling of mercury in the atmosphere and its cycling through
the environment. | have been studying mercury for more than 15 years, and | developed one of
the models, the GEOS-Chem mercury model, that is commonly used to calculate how mercury
travels through the air, land, and ocean (Selin et al., 2007; Selin et al., 2008). While mercury is a
naturally occurring element, human activities over history have increased the amount of
mercury that is depositing to global ecosystems by about a factor of three since the year 1450
(Outridge et al., 2018).

Burning coal is a major source of mercury emissions into the atmosphere, both in the United
States and globally. Once emitted, mercury travels through the air, changes chemical form, and
can deposit both nearby and far away from sources, depending on its form. In water bodies,
mercury can then be converted to the more toxic methylmercury, which accumulates via food
chains. People in the U.S. are exposed to mercury primarily by eating fish, including both
freshwater and marine (saltwater) fish.

Because of the continuing health and environmental risks posed by mercury emissions both
here in the U.5. and worldwide, my research group has worked to better understand how
regulations on mercury emissions can translate into changes in concentrations in the
environment, human exposure, and health impacts. Recent policy efforts to reduce mercury
emissions include the domestic Mercury and Air Toxics Standards issued in 2011 as well as the
global Minamata Convention on Mercury, which entered into force in 2017 and to which the
U.S. is a party.

Since the MATS standards were announced in 2011, we have been analyzing their potential
benefits. In 2011, when the Environmental Protection Agency proposed the MATS rule, its
Regulatory Impact Analysis did not fully assess the benefits of reducing mercury emissions for
the entire U.S. population. The original proposal acknowledged that the agency had limited
ability to undertake this quantification with the scientific methodologies and tools available at
the time. EPA thus conducted a partial analysis of mercury benefits, quantifying benefits only
for people who consume self-caught freshwater fish (recreational fishers and their families),
and only for a subset of applicable health benefits (reduced 1Q deficits). EPA calculated that
these (partial) benefits amounted to $4-6 million per year.
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My research group developed a new approach which enabled us to conduct a much more
comprehensive analysis of the mercury-related benefits of MATS. To do this, we used emissions
scenarios in which U.S. mercury emissions were reduced consistent with the requirements
under MATS. We used a state-of-the-art atmospheric model to calculate the resultant change in
mercury deposition in the U.S., and in the ocean. We used that information, along with data on
current mercury intake and concentrations in the U.S. population, to calculate expected
changes in exposure to methylmercury, the toxic form of mercury that people are exposed to
by eating fish. We then used the best available information on the health impacts of mercury,
including both 1Q deficits and cardiovascular impacts (heart attacks), and, using a variety of
economic techniques, quantified the expected impacts from the MATS standard relative to a
case without these policies.

With this method, we were able to calculate the benefits of the MATS standards to the entire
US population, rather than just looking at those who consume self-caught freshwater fish.
(Giang and Selin 2016).

Qur research found that when we considered a more complete subset of health impacts {IQ
and heart attacks) and affected populations (consumers of self-caught freshwater fish and
consumers of commercial marine and estuarine fish in the US market), the benefits of MATS
turn out to be orders of magnitude larger than those estimated by EPA. Our best estimate was
that MATS could yield cumulative lifetime benefits for individuals affected by 2050 of $147
billion (2005 USD, discounted at 3%). As we simulated these benefits over a 40-year period
{2010-2050), this is equivalent to an average annual benefit of $3.7 billion.

Our estimates are much higher than EPA’s for two key reasons.

1) Unlike EPA, we examined the impacts on the entire U.S. population, recognizing that people
in the US eat both freshwater and saltwater fish, and fish caught both recreationally and
commercially. Indeed, recent work has shown that more than 80% of methylmercury exposure
to the US population comes from marine fish (Sunderland et al., 2018).

2) We included not only |1Q deficits for newborn children, which was the only endpoint
quantified by EPA, but also fatal and non-fatal heart attacks for adults, following the best
available science identifying and gquantifying the impacts of mercury. An expert panel convened
by EPA concluded that scientific evidence of an effect was strong enough to incorporate these
impacts into regulatory assessments (Roman et al. 2011).

Furthermore, our estimates do not capture all the possible impacts of MATS. In particular, there
are four other important aspects of mercury emissions that should be taken into account:

1) Other health impacts: New research over the past several years has quantified impacts
other than 1Q decreases and heart attacks. Mercury can damage the immune system
and reproductive system, and is a possible carcinogen. These effects are not yet easily
quantifiable, but scientific evidence that they are occurring continues to grow.
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2) Duration: The main estimates in our 2016 paper also do not fully take into account the
long time frame that mercury lasts in the environment. As an element, mercury does
not degrade, so mercury that we emit today continues to cycle in the environment for
decades and even centuries (Selin, 2009; Obrist et al., 2018). Mercury can accumulate in
the soil and below the surface in the ocean, and can return to the atmosphere to affect
people in the future, just as mercury emitted in the past continues to affect us today.
This re-emitted mercury can then deposit to waterbodies and become methylmercury,
continuing to affect human health. The mercury model we used in our 2016 paper did
not simulate its long-term impacts; simulating these requires tracking mercury for
decades or more as it moves through the land and ocean. We did, however, estimate
how our result would change given these effects, and found they would increase our
overall estimates by about 30%. Our ability to quantify the long-term impacts of
mercury in models has improved since 2016 (Selin, 2018, Angot et al., 2018). Taking this
into account, we found in subsequent work that delaying the implementation of global
mercury reductions by five years would decrease the impact of policies by an average of
14%. In other words, a reduction in mercury delayed by 5 years would have to be 14%
more stringent in order to have the same effect, due to the continuing impacts from
mercury emitted during the delay and subsequently re-emitting to the atmosphere
(Angot et al., 2018).

3) Highly Exposed Populations: Some population groups in the U.S. are especially exposed
to mercury, particularly subsistence fishers and tribal communities (Perlinger et al.,

2018; Angot et al., 2018).

4

Additional benefits: Our estimates only address the direct benefits of mercury
reductions. The benefits of the rule from reducing air pollution from particulate matter
are likely to be substantial as well, and these were also quantified by EPA. In related
research, my group has quantified particulate matter benefits for a number of different
policy proposals other than MATS. For example, for several policies aimed at reducing
carbon dioxide, we found that particulate matter related benefits can exceed the cost of
regulations (e.g. Thompson et al., 2014). For impact and cost-benefit analysis to be
accurate, it is important to take into account all of the potential consequences of
regulations, intended or not, both positive and negative.

In 2016, EPA issued its “Supplemental Finding That It Is Appropriate and Necessary To Regulate
Hazardous Air Pollutants From Coal- and Qil-Fired Electric Utility Steam Generating Units.” The
EPA recently proposed to reconsider this supplemental finding, and to determine that it is not
“appropriate and necessary” to regulate mercury emissions from power plants under Section
112 of the Clean Air Act. In support of its revised finding, EPA asserted that the monetized
benefits of the rule are in the range of $4-6 million. As summarized above, this estimate is not
consistent with the best available science.
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In 2016, | submitted a public comment on the proposed supplemental finding, together with
other mercury researchers who were then part of my research team at MIT.! In that comment,
we provided scientific evidence that supported EPA’s determination that (1) formal, monetized
benefit-cost analysis is not the preferred approach for weighing the advantages and
disadvantages of mercury policy, and (2) even if a formal benefit-cost analysis approach is used
to evaluate MATS, benefits related to mercury alone are substantial and likely to outweigh its
costs. In support of (1), we noted in our comment that benefits to human health that are
difficult to quantify in regulatory benefit-cost analysis may be large, and that aggregating
benefits for the entire US can obscure the fact that some communities bear significantly more
burdens than others. Relevant to (2), we provided information on our 2016 analysis estimating
$3.7 billion/year in lifetime benefits of MATS.

| also submitted two additional public comments in 2019, along with other researchers, urging
EPA to incorporate the most up-to-date scientific information in its consideration of its
“appropriate and necessary” finding. Together with mercury researchers at Harvard University
and across the country, we emphasized that the scientific literature has developed significant
new evidence since 2011 quantifying the benefits of regulating power plant emissions.? In
another comment, with coauthors of studies estimating the impacts of regulations on mercury
deposition and exposure, we reiterated our argument that MATS benefits are substantial and
likely to outweigh costs, and presented recent research that emphasized its differential impacts
on sensitive populations such as tribal communities (Angot et al., 2018; Perlinger et al., 2018).3

In conclusion, the assertion by EPA that the MATS standards result in $4-6 million in mercury-
related benefits to the U.S. is out of date and incorrect. The best available scientific information
suggests that the mercury-related benefits that can be quantified are orders of magnitude
more than that — in the billions of dollars. Unquantified benefits, as well as the benefits from
reducing particulate matter, would make that number even higher. EPA ought to take into
account the best available scientific evidence in developing its regulations. Mercury continues
to pose risks to the U.S, population, and it remains appropriate and necessary to regulate its
emission.

Attachment:
Giang, A. and Selin, N.E., 2016. Benefits of mercury controls for the United States. Proceedings
of the National Academy of Sciences, 113(2), pp.286-291.
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these of p i
mﬂkpolitymiomdtsinushmﬁunhwunmﬂm
nitude higher than from our global scenario, further highlighting
the importance of domestic action.

mercury | palicy | impacts assessment | Minamata Convention | economic
benefits

'oxic contamination from human activities is a global prob-

lem. Although some countries have regulated toxic sub-
stances such as heavy metals and persistent organic pollutants for
several decades, chemical contamination has still been identified
a5 @ key planctary boundary at risk for exceedance in the context
of global change (1). To address this n:hallenge, existing global
environmental treaties try to manage the entire life cycde of
chemical r.omammanls (2). The newest of Ihl:sc is a global treaty
on mercuty, the A Ci In N ber 2013, the
United States became the first country to fulfill the requirements
necessary to become a party to the convention.

In the United States, analyses to support domestic environ-
mental decision-making include socioeconomic valuations of
impacts as part of the regulatory process. However, these eval-
uations can be 'both scwnnﬁcnﬂy chal‘[cnsm,g and pohucal‘iy

o spheric pattems, ion pro-
ourdo-  cesses, bi lati dfmd""“ dictary pattems of
and deo i ite these uncer-

tainties, scientific ml}whm'c been wnduﬂcd to support decision-
making, and state-of-the-art models exdst for many of these steps.
Some studies have previously traced the pathway from mier-
cury emissions to human impacts, These studies are limited in
how completely they have represented physical processes, and
how they have accounted for knowledge gaps. First, many do not
:a.'phcﬂ:ly;umaﬁ:dr qwdlrl plmllmilnug‘h the ona
scale, 50 do not ex emissions to EXpOSUIE
changcs (10-14). Ti l b with bi
through ecosystems also are often not taken into account, making

Significance

Maercury is a globally transported pollutant with potent neu-
rotoxic effects for both humans and wildlife. This study intro-
duces an method to esti the tial human
health-related economic benefits of global and domestic mer-
cury control policies. it finds that for the US population as a
whole, global mercury controls could lead to approximately
twice the benefits of domestic action by 2050. This result is
robust to several uncertainties and variabilities along the

given and b lge gaps
(as nomd in argumem in a recent case henlvd in the US Supmmc
Couws W Agency, 2015,
addressing anal)-ss of the costs and beneﬁx.s of mercury regula-

impacts path, although we find that those con-
suming locally caught freshwater fish in the United States
could benefit more from domestic action.
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tion}. These chall are ially difficult for
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it difficult to evaluate how the timing of emissions changes affects
benefits (15), Few studies have explicitly included more uncertain,
Iy important, health endpoints such as cardiovascular

in their estimates (12, 16). For instance, the US Environ-
mental Protection Agency (15) focused on only l(}-msud Metig
effects in their analysis of the Mercury and Air Toxies Standards
(MATS) in the United Sla Finally, methods used for pﬂ:wm;

the US Emvi il P Agency d trend from
2016 1o zm (15, 21) Ihemy. resuluu,g in 2050 US emissions of
46 Mgy~ Our NP case for the Umlodsm includes no further

in control or policy, a
thus results in an roximate doubling of emissions by
2050 (19). Benefits of the Minamata Convention to the United

States are caleulated as the difference between the global
and NP holding US emissions constant at the

studies were not designed it the relative i
uncertainties lhmugml tbe mqmam path,
We explicitly analysis

haltynnpsahngﬂ:puhmmpam to assess the
relative impontance of policy-relevant uncertainties. We combine
Mmmblemodchwmmdslohlmwwpdlwm
nxmslnl]:lrLlSlulpacls.Wclu:snmsph:nculuck ng to
the amount of mercury depositi :h=USandgtnlnlse
suulml\:gpwwlhandwldw pn]lcy o as-

MATS scenario. Benefits of MATS to the US are caleulated as the
difference between the US NP and MATS scenarios, holding
cmissions in the rest of the world constant at the NP scenario.
Under our Minamata case, mercury deposition to the United
States and to the global oceans are 19% and 57% less than under
NP in 2050, respectively, Fig. | maps these deposition differences
i es. We model the

over contiguous nited eric
d using the global, 3D land-

port i T of me
EOS-Chem v.9-02, at 4° x

sessment through
nmmns Mllmlmkmmplmm:mymdswmmn
valuation models, generating a repvemmkm of mercury impacts
that takes into account emaronmental and human response time-
scales. We use this assesment approach o t what i, to our
knowledge, a first msessment ualw S benefits, defined in
econamic terms, from the anmla Comnvention. We cxplicitly
compare benefits of global and US policies, nsiug consistent
miethodology, and analyze the relative impacts of these policies on
the US population. We first present results from a base case analysis
of mercury to 2050, using our integrated model. We then
present our sensitivity anxlyw:smng the influence of uncer-
tainties on our base case results.

Results and Discussion

Tracking the Policies-to-Impacts Pathway: Base Case. Globally, our
emissions projections under the anluat.n Convention will

here mercury model
5° resolution glnlhr and (5% x (0,667 resolution over the
United States (22-26). We use net total deposition as a measure
of mercury ecosystem enrichment (27). 51 Appendiv, Chemical
Transpert uwrnfm gives additional details on the modeling ap-
proaches. For our MATS case, deposition to the United States is
205 bess than under NP, and deposition to the global oceans is
6% less. Although the modeled avoided deposition over the
entire United States is similar under MATS and Minamata, the
distribution of these differences varies, as shown in Fig. 1.
Avoided deposition under MATS is more highly concentrated in
the MNortheast, where there are significant coal-fired emission
sources, In contrast, US deposition benefits under the Minamata
Convention follow Jnuuun patterns, as policy avoids in-
creases in the ﬂuharm mercury

Because mercury is in the envi ith
emisions alw enrich reservoirs of mercury in the subsur-

genic

result in 2050 in emissions of 1370 1 which i s rou face ocean and mil.s. Mercury flum these pools can enhance
equivalent to the present-day level, but 270 Mgy less further to Our GEOS-Chem

our no policy (NP) scenario (17). The largest sources of an-  simulations take into account the effect of anl emis-

mercury cmission arc mnnmry coal combustion,  sions changes on concentrations of mercury in surface reservoirs

artisanal and small-scale gold mining, and metals ducti only, and the total ion benefits

(18). Under NP, ¢missions are projected to more than double,  attributable to pn]lqr To roughly estimate the cxtent of this un-

Iy as a result of derestimation, we use a seve emical model de-

in coal use in Asmél?j. thus, the
main differences in policy and NP projections

sumptions sbout emission controls for r.oal
abatement technologies such as flue mnnn can
capture mercury as a cobenefit. For unmnn

epend on as-
. Air quality

veloped by Amos et al. (28, 29), which captures the deep ocean
and soil reservoirs, but not the spatial distribution of impacts (57
lmnn’t.r {7 h«mtc‘rf irmnspet medeling). We find that globally,

unde pohcy are ~30% larger when lahng

under the Minamata Convention, which requires the 3
of best available technologies, taking into account technical and
economic feasibility, we assume the application of flue
sulfurization or similar technology outside of the Unimﬁi:nles
17, 19). In the United States, our policy scenario is based on
ATS {currently under legal challenge), which was designed o
control Hg emissions from T generation, with full imple-
mentation by 2016 (15). In the United States, emissions in
were ~4H)

gy~ (15). Under our MATS projection, we extend

into secount eari pool
Recent resea agslsllmlﬁdlmmmm;numm—m
and freshwater (33-36) fish will likely proportionadly to
changes in atmospheric inpms awer years to decades, although the
magritude and timing of a full response may be variable, tlependmg
on the region (see refs. 32 and 37-39 for examples). For our base
mmmmmmag I\?Hgmmﬁndn;mr
marine responds 1 to proportionally reflect
dmgsmnhnuq;h:m-pns[mmdnm this assumption

3585355

=
< 80 22 15 J 05 > Augmy

—
a0 22 15 7 05 > Apgmy

Fig. 1. Projected net deposition benefits (Augim®sy) of MATS and the Minamata Convention over NP over the contiguous United States, at 0.5° x 0L6ET*
resolution, Global results, at 4* x 5° resolution, are shown in & Appendix, Fig. 54,

Glang and Sefin
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Fig. . Trajectories of welfare benefits under glohal and domestic palicy
until 2050, discounted at 3%. (Top) Modeled EW benefits realized in a given
year, (Battom) Projected LT benefits for that year's affected population, Base
cases are indicated with markers. Unmarked lines show the range of trajec-
tories from sensitivity cases.

in our sensitivity analysis) (30, 37). We specify base year blood
MeHg, as a biomarker for MeHg exposure, by region, based on
the National Health and Nutrition Examination Survey (40). We
then scale blood concentrations based on the change in intake of
fish MeHg (change in deposition P!us time Iag], taking into ac-
count of fish
species from gln'bnl fisheries, using data from USseafnnd marlm
studies (41) and data compiled by the US i Pro-

(VSL) approach, estimates projected lifetime (LT) benefits of
avoided exposure for those born by 2050 and is consistent with
US regulatory practice; the second, a human capital approach,
estimates economy-wide (EW) benefits realized by 2050 from
avoided labor pmdu:tivity and wage losses. Given differences in
mn:limdolog-I results from these two approaches are not directly
(see 81 A dix, Economic deling af health
ﬁ;’l‘:i:u:ﬁm more demis] To estimate LT b:‘;icg: of :l\rtmlts\im1
ects, we cstimates wages a
medical costs for a]laply deficits and mn&:l myocardial
infarctions (heart attacks), and VSL for pmm-r» Fatahhrs
resulting from myocardial infarctions (see ref. 12 and examples
listed in ref. 44 of studies that use this approach), for each al’-s
projected birth cohort (1Q) and affected adult population (h
attacks). The second method uses the US Regional Energy Pnlu:y
maodel, a computable general equilibrium model of the US econ-
omy {45). Consistent with previous work valuing economic effects
of air pollution through computable general equilibrium mode:‘rnug
(46), we take into account the effects of 10 deficits and fatal
nonfatal heart attacks on the labor force, and its cumulative effect
over time. Base case cumulative EW benefits of the Minamata
Convention to the United States by 2050 are $104 billion (2005
U’SD) (Fig. 2, Top, blue line), and cumulative LT benefits for those
bom by 2050 are $339 bil nﬁglm green line). EW
benefits from our MATS scen red line) are $43
biltion by 2050, and LT hcrm’ns are 314? hﬂm (Fig. 2, Batom,
purple line). Both EW and LT benefits are dominated (>90% for
W prsios s, g s Rl cpos (13
tent ingl ese endpoints
e i ol Sy iy
from the M.Inemma Convention are more than twice as!m'ge.

tection Agency on noncommercial anglers (lS 42). Because of
data li ions, we consider mercury intake from
local, freshwater fish only. We treat noncommercial marine an-
glers as average US consumers of marine and estuarine fish. This
may slightly underestimate the benefits of MATS in our work;
however, furlhcr data are necessary to quantify the MeHg intake
of | anglers in d US coastal regions (see
”aﬂ;"& Changes in human l’\pm\lka:‘ fnzlndsawlcd mcliw;!;}
me intake in assuming a 10y

time lag W%hﬂﬂmw and fish rtspnme,nsas well
as constant fish intake patterns, is 91% less under our Minamata
scenario than under NP (51 Appendiv, Fig. 55), Our MATS scenario
mduccs intake by 32% compared with the NP case. Although the
decreases over the Unltndsmnssrr.mughbeqmm

between the MATS and
mercury intake are larger under the larter. More than 90% of the
1S commercial fish market, and the majority of US mercury intake,
comes from marine and estuarine sources, larly from Pacific
and Atlantic Ocean basins (41, 43} These regions are

influenced by emissions from non-US sources, including East and
South Asia. In addition, even locally caught freshwater fish are
affected by the long port of mercul Re-
gional differences in the geographic source of dmary fish (57

dered per unit of avoided emissions, however, the pro-
jected benefits of MATS to the United States are larger than those
of the Minamata Convention: $324 million/Mg compared with
$46 million/Mg for EW benefits by 2050, and $L1 billion/Mg
compared with $150 million/Mg for LT benefits for those bom by
2050, Given its global . the Minamata Convention is likely to
prevent more emissions an MATS, However, as mercury pollu-
tion has effects on both local and global scales, avoided emissions
within the United States, on a per unit basis, lead to larger benefits.

Policies-to-Impacts Sensitivity Analysis. We assess uumlainty and
variability along the policies-to-impacts pathway by identifying
key drivers of uncertainty in our base case integrated model, and
calculating how changes in assumptions affect our quantification
of US benefits from the Minamata Convention, MATS, and
relative benefits. Key assumptions addressed here include the ef-
fect of atmospheric chemistry, ecosystem time lags, dictary choices,

se parameters linking MeHg exposure and health ef-
fects, economic costs, and discount rates. We run the integrated
nmdelfmrcahweandgolmy«elmnllmamlughbomdsw
these assumptions. Fig, 2 shows the range of calculated benefits
from these sensitivity scenarios, described further here. The un-
certain range spanned by these cases is illustrated by the lines in
l"g. 3 hnwe\m the bounds d.ellmled 'hy these lines for the

Appendix, Changes in human exposure) and lead to
variations in intake change patterns across scenarios, as shown
in 51 Appendie, Fig. 54. The majority of modeled MeHg intake
in the North Central region (5] Appendiv, Fig. 55} is from self-
caught, local freshwater fish, leading to a diminished intake
benefit from the Minamata scenario relative to the MATS
scenario. The opposite pattern holds for New York. These
differences in intake lead to corresponding :I:fferenoes in 10
deficits and i e ST A 10
rﬂ‘}ru Cardiovascular impacts; and Health impac 15 for health

ts methods and results, respectively).

nual US economic benefits to 2050 (applying a 3% discount
rate) from avoided health impacts under domestic and global
mercury policies under our base case assumptions, relative to
NP, are presented in Fig. 2. We use two

and MATS ple) 105 are not

independ Some itivi lead to the same di-
rectional in benefits over the base case for both the do-
mestic and | scenario, such that the magnitude of cumulative

‘benefits for the Minamata scenario remain larger than for MATS,
This result is illustrated in Fig. 3, which shows the range in ratio of
benefits between Minamata and MATS, under different sensitivity
scenarios. Details of the low and high cases addressed are pre-
sented in ST Appendix, Table ST and Sersitivite analysts,

Our low and high cases for atmospheric chemistry bound un-
certainty about the form of mercury emissions and ammpheri:
redox reactions. Although policies address total mercury emis-
sions, emissions of mem:ry oceur as different chemical species

approaches: the first, 4 cost-of-illness and value of statistical life

with diffe reury emitted in its
form, H,g(El}. has an a heric lrfetlmc of 6 mo to a
year, enabling it port globally before its oxidation and
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benefits are therefore sensitive to the temporal scope of
analysis. For instance, EW its from 10 effects are primarily
accrued when those in birth cohorts with reduced exposure are of

working age (see S Appendiv, Ecomomic modeling of Fealily
irmypacis}, and consequently are not fully Isyuur time
horizon. P and d use a

3% discount rate; see SI Appendlx, Econorite valiaion for others)
also influence our cumulative benefit assessment. Timing effects are
further disamssed in S/ Appendiv, Econemic valwation. Our kower
bound incorporates an instantancous response, which i the as-

used in regul mmes(is,-tz}.mdma:
the behavior of certain daﬁr ﬂ;l:

Fig. 3. {Tep) Range In cumulative benefits of the Minamata scenario 1o

2050, Nate the different scates for LT and EW benefits, (Battom) Range in

ratio of benefits to 2050 Benefits).

Bhe and green fines show base ease results for LT and EW benefits, re-

spectively. Bars Indicate the senitivity of cumulative benefits ta high and
uncertain

low cane assumptions for parameters.
subsequent deposition. onddized Hg(ll
hd:gas_plme.wlu’l’)n mh“ﬂ):sqnm@-;hﬂc‘mé

choser to its source. In addition, the

and
If fish MeHg respons

and some lake which may be the
slowest to respond to changes in ric deposition (32, 36).
?mdmn diemj ahodu'bemn Imﬂ freshwater and global

cumulal
cﬁts flnlu SI? hﬂll:n (3]15 USD] o $I2‘.|' billion, and cunulative
LT benefits from $56 billion to $418 billion. Our base case as-
sumes that population dmm:lmesb:m local fish and
global market l'nﬁ remain constant over time. For low and high
bounds, we assume that peopl ts are 100% fmm
cither Incai freshwater or sources. Where US seafood
consumers eat a larger fraction nfmurhclmin:and i
fish, benefits from Minumata are r. Under the 1005 local
freshwater dict assumption, bencfits from MATS cxceed those of
Minamata (Mi TS ratio urcu in ﬁﬁn:‘}
With different about

response functions between mercury intake and human health
effects, our results for the Minamata scenario vary from $6
million to $160 billion (2005 USD) in EW benefits, and from
$1.4 billion to $498 billion in LT benefits, Although comvincing
evidence is present to associate MeHg with adverse human ef-
fects at low to medium doses, particularly for 10 deficits (7, 50),
there may be variability in the itude of this for in-
stance, because of genetic variability (51). As a result, we use
95% confidence interval bounds for high and low cases for bio-
marker and dose-response parameters (57 Appendix, Table 53),
Associations between m earpo:uro and cardi ar im-
pmmhscemmumlo effects (9). Previous studies have
csEmd this uncertainty, using an expected value approach

ng into account both the plausibll[ty of a relationship be-
ween M:Hsa inthe

of the mlsnﬂm‘h:p (Jmf.mr fower bound does not
melude cardiovascular impagts, whereas our base case and upper
bound do, with the 97.5 ntile estimate of the relationship
between hair mercury and heart attack risk used in the high case
(SLAppendis. Sensitivity ,m«bm) (52). A more detailed review of
1 to these p

uuw I;fl‘vﬂl in 81 . l;ynmdn— 1[4 f,f}i'\rr\ and Cardiovascrdar
impacts. Although using different nse functions
leads to the largest absolute range in cumulative benefits among
the sensitivity cases considered (Fig. 3), the relative benefits
between Minamata and MATS do not change as submllally
High and low for the
mercury-related health effects lead to a range of $58 billion to
$121 billion (2005 USD} in EW benefits from the Minamata
scenario by 2050, and a range of $87 billion to $518 billion in LT
bemﬁ!s. Qur sensitivity scenarms for EW benefits address only
and not effects: medical costs associated

rapi anges
in deposition, cumulative EW and LT benefits to 2050 from
Minamata are projected to be $171 billion and $575 billion (2005
USD), whereas a slower response reduces projected EW and LT
benefits to $18 billion and. $60 billion. Although reductions in
mercury depomlml. all else equal, will =venluall)' result in

il and fish nefits within
@ given time horizon, which in this case is 2050, will depend on
how long ccosystems take to respond. Estimated economic

Glang and Sefin

with heart attacks, and the relationship between 10 deficits and
lost earnings. We use the 95% confidence interval for the 10 w
income relationship and the m\ge of estimates for medical costs
from the literature as bounding cases (57 Appendix, Table S7),
l'anTvaIummt,w:meu:un& range estimates for VSL and
LT lost income from atory literature (15, 53} The valuation
unertainties consid have the smallest effect on the ratio of
‘benefits between global and domestic scenarios (Fig. 3).

PHAS | January 12,2006 | vol. 193 | na.2 | 289
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Implications for Policy Evaluation. Wc dweloped and applled an
assessment method to

fishers, and

anglers. In addition, it

policies to enwrcnmenml effects for ﬂob@l mc puﬂluum ﬁ'om
mercury that for dge gapsin a
stmr.tured way We showed, usmg this metllod. that by 2050, the

could have Ty twice the benefit

of our scenario simulating domestic actions {$104 billion compared
with $43 billion in cumulative EW benefits, and $339 billion com-
pared with $147 billion in cumulative LT benefits). The relative
benefit is robust to eeverai mnemindes assessed almg the policies-

i the policy need for analysis and data collection on the
m:lwng patterns in fisheries luction and fish
(43). It has been noted that dumry gmdam.‘e on fish selection
and consumption frequency could be part of an adaptation
strategy to minimize mercury exposure (57), and our results
point toward mirmmmly large effect as a policy lever.
However, dietary a is highly complex. Fish consumption,
and specific fish selection, can have submnua] benefits, both

itional (58, 59) and sociocultural (60). B g the risks
and benefits m‘ fish consumption therefore requires careful

to-impacts pathway, i

ecosystem time | how-
ever, we find thatﬁncsm acnnn has a I'arscr bcncﬁtwhm d:elary
fish is sourced from local bodies. Per

factors. Even with such adaptive
apprwches. Ihm is continued need to mitigate future emissions,

related to chemical speciation of

avoided emissions, the benefits to the United States o i
action are r.u:axly an order of magnitude larger than global action,
hj,ghhghmg although mercury is a global poliutant, local pol-
icies contribute strongly to local benefits. As shown in 57 Appendi,
Fig. S4, avoided emissi jated with the Conven-
tion outside of the United States may lead to large benefits in Asia
and Southern Europe. Abatement costs will also vary by region.

mlm\enmduauludmm,mnm!mmludgz,meﬁm
Mm attempt to fink fi

impacts, our ability to incorporate detailed models of the entire
pathway is limited by existing scientific knowledge. In addition
to these knowledge gaps, there are also variabilities in mercury's

behavior across ecosystems and regions, as well as m human

issi led to the smallest range in cumulative
benefits for the Minamata scenario, interactions between these
uncertainties and variabilities in dietary fish source could affect
the relative benefits of global versus domestic action. At this.
time, our ability to these f |s
partially limited by ! (61).
measurement mchmqhns could provide lnsight into distributional
aspects of control pol

Differences in val hods for health could
lead to substantial variation in benefits estimates. Our two val-
uation approaches highlight some of these pw:ntial variar'mns:
Our EW

gains over time, but considers only effects to the economy (not
realized within the 2050 time horizon: in contrast,

responses {pllysmﬂ and sncualj Our apy h uses b

p along the p pathway as a proxy o
assess the relative Inﬁunnc: of Ws nnncrlxmf.lc&, from a
range of disciplines. In a number of previous analyses, range in
the benefits of mercury reduction has been specified by the range
in EXPOSUTe-Tesponse ﬁ.lncnons (IZ 13). Although our an:l}'sus
underlines the

our LT approach more closely resembles regulatory studies,
taking into account projected lifetime aud nonmarkct effects o
1ndmdua]sh(:.%&pmn and

very ve 1o choices of
temporal scope of anal)(sls and. daswummg. Estimates are also
e I.E d: In addition to the health

those related to ca:dmvascular cffccls, it also sug,g.cm that pre-

vious appmachns miss other putenhal!y large contributors. to

effects v within a given time

horizon), such as marine and fres‘ﬁwa::r ecosystem dynamics and
dictary intake variabilities.

Although, all else being equal, mercury emissions reductions:

will ulti Iy result in exp our analysis i 1!1-

infl beneﬁts

effects considered here, t‘nem may be other human and wildlife
health endpoints not included in this study that, although not
well characterized at this time (7), may also have economic ef-
fects. No less important, there may be dimensions of individual
and communi mﬁ:ulﬂ: and well-being that are not quantifiable
‘within this economic framework, which should be considered in a
holistic assessment of policy benefits (62).

Our assessment of US benefits from global ﬁnd domestic 'policy

is d d to be i

drawing
ic benefits and methods to u\ke these umer—

within a given time horizon. Many of the
conversion of inorganic mercury to MeHg and suhsequem
uptake in biota are poorly understood, particularly in marine
ecosystems (54, 55). In addition, there is variability among eco-
system types, both freshwater (37) and marine and estuarine
(32), in how qmcldy these syswm xnd biota within them respond
to changes in dep Iy, our analysis
focuses on changes to mr.wury in surface reservoirs, and ac-
counting for these effects could increase benefits wnmm by

taintics into account. As a consequence, our estimates should not
be taken as a comprehensive projection of impacts, However, as.
scientific k evolves, many uncertainties can be addressed.
using similar methodology. Policies-to-impacts analyses similar to
the one Pm;enlnd here can be valuable for symhmang wana‘hle

g its limi and when 1 with
sensitivity analysis, sugmmg areas where scientific data collec-

tion to narrow unlg:mmly would lead to uncertainty reduction of

~30%. Future research should more fully address the ti
of reemissions from subsurface reservoirs, both land and ocean,
and their effects on benefits eshmates_ Better undarstsmlmg of

P 1o policy g,

Materials and Methods
Brief of methods have been inchsded throughout Results and'

mercury cycling, iyl and 1
their variability, and the pomnuat effects of global c‘rum,ges ]

Digcussion. muu 51 Appendix, Supplementary methads, we provide a detailed
and data sources for emissions projections,

climate, land use, and other
critical for i g policy {56), r
better undcmandrrg the distribution of bencfits between u:m:m
and future generations,

Our a is also reveals the importance of social factors in
estimating the absolute and relative benefits of different policies.
Dietary choices, i fish selection and ion rate,

chemical !nmpcﬂ ‘medeling, trarslating changes in deposition to changes in
human 10 and cardiovascular Impacts modefing, economic madeling
of health impacts, and sensitivity analysis. Institutional review and informed
consent were not necessary for this modeling study, as all human health and
ecosystem input data were drawn from published sources.

can have a potentially larger influence on the ratio ofbcncﬁts
from glob: mpamd \\‘T?S‘l domestic action than sub

This work by the National Science:
mummwummm?mﬂu:nmsvmm

scientific uncertaintics about mercury’s environmental behavior.
'[‘Ius senmmty result wggesls thal domestic actions may be
for for

that consume mmfll:,I fish sourced from the contiguous United
States, such as cert 2 peoples and i groups,

290 | www,pnas.orglglidol/10,1072pnas. 1514395113

agencies.
MQMMofdﬂmhlaﬂdlwrﬂnh\mhmllﬂnf
sponsars & svailable a1 globalchange mitedu.
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Ms. DEGETTE. Thank you very much, Doctor.
The Chair is now pleased to recognize Dr. Landrigan for 5 min-
utes.

STATEMENT OF PHILIP J. LANDRIGAN

Dr. LANDRIGAN. Thank you, Madam Chair, Ranking Member
Guthrie, for having invited me to testify before you.

I come before you today as a pediatrician to talk about the im-
pacts that mercury and particulate air pollution have on children.
And when I say “children,” I mean unborn children in the womb,
infants, and children as they’re growing up across the span of
childhood.

And in my mind, the strongest reason for having a strong MATS
rule is to protect the health of children and then to protect the
health of future generations.

So why the focus on children? Children are exquisitely vulner-
able to hazards in the environment. I chaired a committee at the
National Academy of Sciences that looked at this issue for 5 years,
from 1988 to 1993. And we identified a series of reasons why chil-
dren are more vulnerable than adults to toxic chemicals in the en-
vironment.

First, the children are more heavily exposed. They breathe 4
times as much air per day per pound of body weight as an adult,
and therefore they will take much more proportionately of any for-
eign material into their body that’s in the air.

Secondly, they’re biologically more vulnerable. A child’s brain
throughout the 9 months of pregnancy and on across childhood is
rapidly—the cells in their brain are dividing, multiplying, and mi-
grating according to precisely defined sequences. By the time a
child is born, there are approximately a billion cells in the brain,
3 billion precisely engineered connections between and among
those cells. If any toxic chemical gets into the body of a child dur-
ing those complex, tightly choreographed processes of early devel-
opment, things can go badly wrong, especially any chemical that di-
rectly damages the nervous system.

And this is the case for methyl mercury. We heard about methyl
mercury. A major source are emissions from coal-fired power plants
that go through the atmosphere and get into fish, and then people
consumer the fish.

And if a pregnant mom consumes high levels of methyl mercury
during pregnancy, we know from tragic experience 50 years ago in
Japan that the impacts can be devastating. In a place called
Minamata, Japan, there was an epidemic of terrible neurological
disease in newborn infants in which babies were born with small
heads, blind, deaf, profoundly retarded, and spastic.

Just as research on lead has shown us that gross obvious clini-
cally detectable poisoning is only the tip of the iceberg, so too for
mercury. We now know that even down to the lowest levels of mer-
cury that are measurable, that mercury can damage the developing
brain of an unborn child and infant and a child to produce a whole
range of abnormal effects. We've heard about reduced 1Q, also a
shortened attention span, also behavioral problems.

There are two points I really want to emphasize in regard to the
neurological damage that mercury causes to children. Number one,
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this damage occurs down to the lowest measurable levels. There is
no safe threshold. Standards that regulate the level of mercury in
air are important, but they’re no guarantee of safety. Damage oc-
curs at levels of exposure below those artificial standards.

And the second important point is that this damage is perma-
nent. It’s irreversible. It’'s not treatable by any known medical
treatment. And therefore, the only rational approach to dealing
with it is to prevent it.

With that as background, I urge you to take the steps that are
necessary to protect the underpinnings, the legal underpinnings, of
the MATS rule to protect our children today and future genera-
tions.

The MATS rule has been a tremendous success. It’s reduced lev-
els of mercury in the environment by more than 85 percent, which
means that a generation of children born in the past 10 or 15 years
is being exposed to much lower levels of mercury than their prede-
cessors. The situation here is very analogous to what happened
back in the 1970s when EPA took lead out of gasoline. At that
time, we were putting 100,000 tons of lead into gasoline each year
in this country. The average blood lead level in our children was
close to 20 micrograms. Starting in 1975, EPA directed that lead
be taken out of gasoline in a phased process. Over the next decade,
blood levels in American children declined by more than 90 per-
cent. Acute lead poisoning virtually has gone away in this country.
Every child born since 1980 has five more IQ points than children
born before that time because of the reduction in lead.

I recall that, back in 1982, then-EPA Administrator Anne
Gorsuch tried to put lead back into gasoline. Congress rebuffed her,
and the lives of American children were saved. Their health and
their brains were preserved into the future.

I urge you to do the same today. Thank you.

[The prepared statement of Dr. Landrigan follows:]
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Good Morning,

Madame Chair DeGette, Mr. Ranking Member Guthrie and Members of the Subcommittee on
Oversight and Investigations, 1 thank you for having invited me to appear before you.

My name is Philip J. Landrigan. | am a pediatrician and public health physician. 1 serve currently as
Director of the Program in Global Public Health and the Common Good and Director of the Global
Observatory on Pollution and Health at Boston College. [ am also a Professor of Biology at Boston
College.

From 1985 to 2018, 1 was a member of the faculty of the Icahn School of Medicine at Mount Sinai in
New York City. At Mount Sinai, | was Professor of Preventive Medicine and Pediatrics, Chairman of
the Department of Preventive Medicine from 1990 to 2015, and Dean for Global Health from 2010 to
2018. A key responsibility of the Department of Preventive Medicine that [ chaired at Mount Sinai is
to direct a federally funded program that provides medical treatment and follow-up to over 20,000 of
the police officers, firefighters, paramedics, construction workers, and other brave men and women
who served as first responders after the attacks on the World Trade Center of September 11, 2001. T am
now Professor Emeritus of Preventive Medicine and Pediatrics at Mount Sinai.

For more than four decades, beginning in the early 1970s during my service at the Centers for Disease
Control and Prevention | have conducted research in pediatrics and public health, and I have published
this research extensively in leading peer-reviewed journals including The New England Journal of
Medicine, The Lancet, and Lnvironmental Health Perspectives. My research has focused especially on
understanding the impacts of environmental pollutants on children’s health. In 2014, I co-edited the
first ever Texthook in Children’s Environmental Health, a volume of 700 pages and 60 chapters,
authored by 85 scientists from five continents and published by Oxford University Press. From 2015-
2016, 1 served as co-chair of the Global Committee on Public Health, a body of 51 scientists from
countries around the world. Our report, published in The Lancet in 2018 found that pollution in all its
forms kills 9 million people around the world each year and that air pollution is responsible for at least
6.5 million of these deaths.

I am an elected member of the U.S National Academy of Medicine. I am a Fellow of the American
Academy of Pediatrics.

I am a veteran of the United States Public Health Service and of the Medical Corps of the United
States Navy. I retired from the Navy in 2006 at the rank of Captain (O-6).

I submitted my full curriculum vitae to Subcommittee staff in preparation for this hearing.

HdE

I appear here before you today to express my strong opposition to the US. Environmental Protection
Agency's proposed revision of Mercury and Air Toxics Standards (MATS) for Power Plants. If they are implemented, these
revised standards will cause disease, disability, shortened life expectancy and premature deaths in many thousands of
Americans of all ages, and especially in children. If implemented, these revised standards will produce millions of dollars of
economic loss in unnecessary health care costs and productivity losses. IF implemented, these revised standards will
undermine the security of the United States of America by reducing the health of our nation’s citizens and the intellecrual
capacity of our children, who will be romorrow’s leaders.

Infants and children, including unborn children, are uniquely vulnerable to mercury and particulate air pollution.
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All aspects of the environment have especially profound effects on children’s health. Children are not little adults; they have
maore exposure to air pollution than adults because they breathe at a faster rate, have higher levels of physical acuvity, live
closer to the ground and spend more time outdoors.” Children's developing organs - in particular the lungs and the brain —
are exquisitely sensitive to environmental pollution. A child's lungs are formed before birth and they continue to grow
throughout childhood until a child reaches adult height. Pollution exposure during lung formation can result in reduced
lung growth. Thus, children who grow up in areas with higher air pollutane levels are likely to have lungs that are

significantly smaller when they reach adulthood than children who grow up in less polluted environments.

Children's brains can be injured by small doses of toxic chemicals, like mercury, that appear not to ham adults. During the
9 months of pregnancy and throughout childhood, a child's brain is changing very rapidly, making new cells and
establishing new connections between cells. It is this wondrously complex and highly choreographed development that
makes a child's brain so powerful, but at the same time so susceptible to damage by toxic chemicals.

Mercury Pollution Harms Children’s Health

Mercury occurs naturally in coal. When coal is burned, it releases mercury into the atmosphere. This mercury comes back
down to the earth with the rain and snow. Some comes down close to the point of emission, and much of it travels long
distance in the atmosphere and eventually enters rivers, lakes and the oceans. There, it is converted into a highly toxic
chemical form, methylmercury and enters fish. Methylmercury bioaccumulates in the marine food chain, meaning that levels
increase as mercury moves up the food chain and are highest in predatory fish at the top of the food chain such as twna,
swordfish, striped bass, and bluefish whose bodies contain the methylmercury that was present in the many smaller fish that
they have eaten. Consumption of contaminated fish is the main rowe of human exposure to methylmercury. Methylmercury
is a potent neurotoxicant that damages the brains of children, both during pregnancy when they are exposed to
methylmercury as their mothers consume fish, and later, when they consume fish on their own.

Fetuses, infants, and children who are exposed to methylmercury face impaired neurological development and reduced
cognitive abilities, memory, and language skills because of the toxic effects of methylmercury exposure on the developing
human brain. These effects can range from mild ADHD and leaming disabilities to very severe consequences, depending on
the extent of exposure. Pediatricians counsel pregnant women to avoid cating large fish that contain high amounts of
mercury, but physician guidance is not enough to protect children. It is the statutory responsibility of the EPA to keep
harmful mercury out of the air in the first place so that children are not exposed o it. The Mercury and Air Toxics
Standards (MATS) have been essential to that effort, and any weakening of the standards will put children at risk.

Particulate Air Pollution Harms Children’s Health

Combustion of coal and oil in power plants releases large amounts of particulates — small airborne particles — into the
atmosphere. Particulate air polluion, and especially pollution by fine airborne particulate matter of less than 2.5 microns in
diameter, known as PM 2.5 pollution, is especially dangerous because fine particulates are small encugh to enter deep into
the lungs and even in some instances to enter the blood stream from where they can reach every organ of the human body
and cause injury.

PM 2.5 air pollution has been shown through multiple elinical and epidemiological studies 1o cause disease, disability and
death across the lifespan. In adults and children, PM 2.5 air pollution causes low birth weight and prematurity as well as
pneumonia, bronchitis and asthma.* It also slows growth of the developing lungs.” In adults, it contributes to heart disease, *
stroke, cancer, asthma, chronic obstructive pulmonary disease, diabetes, allergies, eczema, and skin aging’. There is growing
evidence that air pollution contributes to dementia in older adults * and affects brain development in children.”

Air Pollution Standards in the United States are an EPA Success Story

The Clean Air Act was passed by the Congress in 1970 and was signed into law by President Richard M. Nixon. It has
subsequently been amended and strengthened by both Republican and Democratic administrations. Throughout its nearly
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50 years of existence, the Clean Air Act has been guided by science. Permissible levels of poll in air have periodically
been revised downward as new science has repeatedly shown that pollution levels previously considered to be “safe” were,
in fact, not protective of human health and especially of children’s health.

Since passage of the Clean Air Act in 1970, and despite an increase of more than 50% in the LS. population, there has
been a 70% reduction in emissions of criteria air pollutants (Fig. 1), and an increasing number of lives have been saved
each year (160,000 in 2010).*

And contrary to the often-repeated claim that pollution prevention stifles economic growth, the GDP of the United States
has increased by nearly 250% during these years in which our country was reducing air pollution by almost 70%.
Substantial emission reductions have also been achieved for nearly 200 other hazardous air pollutants covered by the 199C
Clean Air Act Amendments.

Other evidence-based policy successes related to control of air pollution include a marked decrease in acid rain, with
associated health benefits attributable to the associated decrease in fine particles, and reversal of the decline of the
stratospheric ozone layer.”

Figure I Changes in Economic Indicators and Pollutant Emissions, 1970 2015.
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The Mercury and Air Toxics Standards are an EPA Success Story

Prior to 2011, when EPA introduced MATS, only eleven states had implemented mercury emissions standards for power
plants, Coal-fired power plants were the largest single source of unregulated mercury pollution in the United States.”
Sinee its mplementation, MATS has been an incredibly successful public health intervention for children. Mercury
emissions from LLS. coal-fired power plants dropped by 89 percent in the I0-pear period from 2007 to 2017 thanks to
mmff

The reduction of particulate matter and other hazardous air pollutants due to MATS has had tremendous health impacts,
which were even greater than earlier estimates of the anticipated benefits. According to EPA estimates, MATS prevents up
to [L000 premature deaths, 130,000 asthma attacks, 4,700 heart attacks, 5,700 hospital and emergency room visits, and
3.2 million days when people must restrict their activities each year.™ This enormous impact does not even include
estimation of the health and economic benefits that will result from prevention of developmental complications caused by
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air pollution that will affect children for the rest of their lives. MATS is one of the most important public health
protections ever put in place by the EPA to reduce mercury exposure in children.

Weakening MATS will Cause Child Health Consequences

If the MATS air pollution standards are weakened, children will be exposed to increased levels of mercury PM 2.5 as well
as to other dangerous air pollutants that have negative consequences for their growing bodies and minds. Other toxics that
have been reduced under the MATS standards include carcinogens and volatile organic compounds that not only cause
immediate harm, but also react to form dangerous ozone smog. Anything less than the full continued enforcement of these
standards could result in increased emissions of deadly pollutants, and child health impacts that should have been
prevented under these fully implemented safeguards.

Weakening MATS Will Increase Health Care Costs, Cause Productivity Losses and Damage the American Economy

The damages to human health caused by methylmercury and PM2.5 particulate pollutants are extremely costly. Disease and
disability caused by these two forms of pollution increase health care costs, and many of these costs fall on state and federal
budgets. These diseases and disabilities also cause productivity losses now and in the future through reducing children’s
intelligence, undermining health, and shortening the life span of economically productive adults.

A 2011 analysis by my colleague Leonardo Trasande MDD, estimated that methylmercury toxicity in American children
costs this country an estimated $5.1 billion per year (range of estimates = $3.2 — 8.4 billion ). Most of those costs are in
the form of productivity losses in children whose intelligence and thus their creativity and economic productivity will be
reduced across their entire lifetime by methylmercury exposure in early life. OF this total, $1.3 billion (range, 30.1-6.5
billion ) each year 15 awributable to mercury enuissions from American power plants.

This same analysis by Trasande found that illness in American children caused by particulate air pollution results in costs
of $2.2 billion per year (range of estimates = $0.7 billion — 2.5 billiunljl.

A further analysis of the economic benefus of controlling air pollution was produced by EPA itself. This study found that
every dollar invested in control of ambient air pollution in the USA since 1970 has not only improved
health, = but is also estimated to have yielded US$30 in economic benefits (95% CI $4-88), a return
on investment of 30:1.%

Yet another example of the health and economic benefits of addressing air pollution is seen in the
consequences of removing lead from gasoline in the USA. This intervention by EPA began in 1975
and, within a decade, had reduced the mean blood concentration of lead in the population by more
than 90% (Fig. 2). Further benefits of this highly successful intervention were that it almost
eliminated childhood lead poisoning, and increased the cognitive capacity of all American children
born since 1980 by 2-5 1Q points. ** This gain in intelligence has increased national economic
productivity and will yield an economic benefit of US$200 billion (range $110 billion-300 billion)
over the lifetimes of each annual class of children born since 1980, an aggregate benefit to-date of
over $6 trillion. "+

Figure 2 Correlation between population mean blood concentration of lead and lead use in gasoline
in the USA, 1974-1991
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Taken from data that is publicly available from the Centers for Disease Control.

An important footnote to the story of removal of lead from gasoline is that in 1982 Anne Gorsuch, then EPA
Administrator, proposed to put lead back in gasoline. That effort was rebuffed by a courageous Congress. **

Conclusion

Regulating hazardous air pollutant emissions from power plants is appropriate and necessary to protect the health of all
Americans, and especially the health of America’s children. The Mercury and Air Toxics Standards prevent brain injuries,
protect children’s lungs and save lives. Without strong protections in place, America’s children will disproportionately bear
the burden of disease caused by pollutants emitted by power plants, Morcover, protecting America’s children against air
pollution benefits the economy of our country and enhances the present and future security of the United States of
America.

T urge the EPA to maintain these critical standards, and oppose any weakening of the MATS rule.

Thank you.
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Ms. DEGETTE. Thank you very much.
The Chair is now pleased to recognize Mr. Gustafson for 5 min-
utes.

STATEMENT OF ADAM R. F. GUSTAFSON

Mr. GUSTAFSON. Thank you, Chair DeGette, for inviting me to
speak about EPA’s proposed reconsideration of the mercury rule
supplemental findings.

The EPA’s proposal represents an important course correction in
the Agency’s accounting of the costs and benefits of environmental
regulation. EPA is correct that it should not give equal weight to
incidental reductions of pollutants like particulate matter that
could not legally be regulated under the same statutory regime as
mercury. The 2012 mercury rule is one in a series of expensive
rules that EPA cost-justified on the basis of cobenefits from inci-
dental reductions of PM, even though PM is not the object of those
regulations and is already regulated under different provisions of
the Clean Air Act that govern criteria pollutants.

Out of $37 billion to $90 billion in projected annual benefits,
more than 99 percent came from the mercury rule’s projected PM
effects. PM reductions are the gift that regulators keep regifting.
In the last administration, most of the benefits of Federal regula-
tion came from PM-related cobenefits. In Michigan v. EPA, the Su-
preme Court agreed with the rule’s challengers that EPA had to
consider costs in determining whether the rule was appropriate.
The Supreme Court did not decide whether EPA could rely on co-
benefits. But that question was lurking in the background.

At oral argument, Chief Justice Roberts noted, quote, “It’s a good
thing if your regulation also benefits in other ways. But when it’s
such a disproportion, you begin to wonder whether it’s an illegit-
imate way of avoiding the quite different limitations on EPA that
apply in the criteria program,” end quote.

EPA is now in litigation over the Obama administration’s supple-
mental finding, which relies on PM cobenefits to justify the mer-
cury rule. When the Trump administration took office, EPA had to
decide whether to defend that finding or redo it.

Today, I want to explain why EPA’s proposed revision is required
by statute and also why it is necessary to rationalize EPA’s cost-
benefit analysis.

First, the Obama EPA’s use of PM cobenefits to justify the mer-
cury rule violates an express prohibition on regulating PM and
other criteria pollutants under section 112, the statute that governs
mercury and other hazardous air pollutants, or HAPS.

If you want to know what pollutants really motivated the mer-
cury rule, consider that 95 percent of its PM cobenefits but none
of the direct benefits came from controls on acid gas emissions. By
justifying a HAP rule on the basis of PM cobenefits, the Agency
sidestepped the prohibition on regulating PM under section 112.

This is not just a technicality. Congress intended criteria pollut-
ants to be regulated under an entirely different framework that put
States, not EPA, in the driver’s seat. After EPA sets a National
Ambient Air Quality Standard, it’s the States that get to decide
how to implement it. By using PM cobenefits to justify the rule, the
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Obama EPA substituted its judgment for the State’s judgment
about the best way to regulate PM.

Even if the Clean Air Act had nothing to say about it, EPA’s new
proposal would be necessary to correct its arbitrary accounting of
PM cobenefits. The EPA’s air quality standard already requires
States to reduce PM concentrations to the level that EPA deems,
quote, “requisite to protect the public health with an adequate mar-
gin of safety.” Yet the Obama EPA counted PM cobenefits both
above and below the levels of the PM standard. The benefits of at-
taining the PM standard were accounted for when EPA set that
standard in the first place. Treating those reductions as cobenefits
of the MATS rule amounts to double counting.

Belts and suspenders each keep one’s pants up. But wearing both
at the same time does not yield twice the benefit. As for incidental
PM reductions in areas that have already attained the PM stand-
ard, the Obama EPA unreasonably treated them as equally bene-
ficial to reductions above the standard. That makes no sense.

Less than a year after the mercury rule, EPA set a PM standard
of 12 micrograms because that level was somewhat below the con-
centration shown by certain key studies to cause adverse health ef-
fects. Reducing PM below that level cannot possibly yield the same
degree of health benefits as reductions in noncompliant areas.

In conclusion, EPA’s proposed reconsideration of the mercury
rule’s cost-benefit analysis is necessary to give effect to the Su-
preme Court’s instruction in Michigan v. EPA and to the coopera-
tive federalism framework that Congress established in the Clean
Air Act. Following this approach in future rulemakings would avoid
reporting an illusory or duplicative benefits and would help to ra-
tionalize EPA’s air quality regulation.

I welcome your questions.

[The prepared statement of Mr. Gustafson follows:]
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Hearing Before the U.S. House of Representatives
Committee On Energy & Commerce
Subcommittee On Oversight and Investigations

“Undermining Mercury Protections: EPA Endangers Human Health and the
Environment”

Statement of Adam R.F. Gustafson'

May 21, 2019

Thank you, Chair DeGette and Ranking Member Walden, for inviting me
here today to speak to the Subcommittee about the Trump Administration’s
reconsideration of EPA’s Supplemental Finding on whether the Obama
Administration’s Mercury Rule is “appropriate and necessary.” EPA’s new
proposal represents an important course correction in the Agency’s accounting of
the costs and benefits of environmental regulation. EPA now proposes that the
cost-benefit analysis that determines whether the Mercury Rule is "appropriate
and necessary” under section 112 of the Clean Air Act, should not give equal
weight to ancillary benefits (or “co-benefits”) caused by incidental reductions of

pollutants like particulate matter (“PM”) that could not legally be regulated under

1 This testimony draws from my previous publications on this subject and
from comments on the Clean Power Plan drafted by Boyden Gray & Associates PLLC for the
National Federation of Independent Business. See Adam Gustafson, EPA Reconsiders its Use
of Co-Benefits in Cost-Benefit Analysis, Federalist Society Blog, Jan. 16, 2019,
http://bitly/2QdyPBn; Daniel Farber & Adam Gustafson, Re-Considering Co-Benefits in
Environmental Regulation, Federalist Society Teleforum (Mar. 29, 2019),
http://bit.ly/2Q9VEhf; National Federation of Independent Business, Comments on Carbon
Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating
Units, EPA-HQ-OAR-2013-0602-22962 (Dec. 1, 2014), http://bit.ly/2Qa0TsV.
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the same statutory regime as mercury. The Agency’s new approach is eminently
reasonable as a policy matter, and it is consistent with the text of the statute.
Indeed, the Agency’s former methodolngy, which is the subject r}f'pending
litigation, will be legally vulnerable unless IEPA finalizes its new approach. The
Obama Administration’s 2016 supplemental fact finding, which EPA is now
reconsidering, violates Section 112's prohibition on regulating criteria
pollutants,? and it violates the statute’s instruction to determine appropriateness
of HAP regulation for coal-fired power plants only “after imposition of the
requirements of this chapter.”# A court could also conclude that the Obama
Administration arbitrarily and capriciously double-counted and over-counted PM
reductions that had already been captured by other rules. In particular, EPA’s
national ambient air quality standard ("NAAQS") already controls PMa to the
degree EPA deems “requisite to protect the public health” with “an adequate
margin of satety.”* And because the States are principally responsible for
implementing that standard, EPA’s treatment of PM reductions as co-benefits of
its HHAP regulation violates the cooperative federalism framework that Congress

intended for the regulation of criteria pollutants.®

242 US.C. § T412(b)(2).
9 Id. § T412(n)(1)(A).
*[d. § 7409(b)(1). “PM2.5" is particulate matter with a diameter of 2.5 microns or less.

5 See id. § T410(a).
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By ceasing to rely on PM co-benefits to justify HAP regulation, EPA’s new
proposal takes an important step toward rationalizing future air quality
regulation without actually altering the mercury standard itself. Existing coal-
fired power plants have already complied with the standard, so there would be
nothing to gain from rescinding the Mercury Rule today. And under binding D.C.
Circuit case law, the Agency may only “de-list” a source of HAP emissions if a
stringent statutory test is met and a demanding procedure is followed.® EPA has
not initiated that procedure, and the test likely cannot be met.” Nevertheless,
recognizing that criteria pollutant co-benefits are irrelevant to the Section 112
appropriateness determination could spark needed reforms of EPA’s cost-benefit

analyses in other areas.

L Background

A.  Particulate Matter Co-benefits Dominate Cost-Benefit Analyses
in Support of EPA’s Regulations.

The Obama Administration’s Mercury Rule was one in a series of major
environmental rules that EPA cost-justified on the basis of co-benefits trom
incidental reductions of particulate matter—a “criteria pollutant” that is already

regulated under section 108, 109, and 110 of the Clean Air Act.

¢ New Jersey v. EPA, 517 F.8d 574 (D.C. Cir. 2008).
742 US.C. § 7T412(c)(9).
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A 2011 study of all of the available Regulatory Impact Analyses (RIAs) for
Clean Air Act regulations since 1997 (when EPA issued the first national ambient
air quality standard (NAAQS) for PM2 ;) found that in most RIAs “a majority of

[the] benefits—sometimes all of them—are from reductions in PMas,” even when

the rules themselves do not target PM.® And “a trend toward almost complete
reliance of PM2.5-related health co-benefits has grown over time.”? EPA’s
generous use of co-benefits has enabled more costly regulation; or—perhaps more
accurately—increasingly costly environmental regulations have required ever

loftier co-benefit claims. ¢

B. EPA’s Mercury Rule Became a Test Case for Co-Benefits.

As part of the trend toward near-exclusive reliance on PMz;-related co-
benefits, the Mercury Rule is especially important. For some environmental
regulations, cost-benefit analysis is only required by Executive Order; it has no

independent significance outside the Executive branch.!* But HAP regulation is

& ANNE E. SMITH, NERA ECONOMIC CONSULTING, AN EVALUATION OF THE PM2.5

HEALTH BENEFITS ESTIMATES IN REGULATORY IMPACT ANALYSES FOR RECENT AIR
REGULATION 7 (2011).
@ Id.

10 See C. Boyden Gray, EPA’s Use of Co-Benefils, ENGAGE (Sept. 24, 2015) (“"Faced with
the staggering costs of regulation and the requirement of cost-benefit analysis, EPA is under
considerable pressure to identify corresponding benefits to outweigh the costs. That is where
co-benefits come in.").

11 See Executive Order 12,866, 58 Fed. Reg. 51,735 (Oct. 4, 1993).
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different after Michigan v. EPA, in which the Supreme Court held that costs and
benefits are relevant to the question whether regulation is “appropriate and
necessary” in the first place.

The case began in the U.S. Court of Appeals for the D.C. Circuit where
State and industry petitioners were challenging the Mercury Rule based on—
among other grounds—I<PA’s refusal to consider costs when it decided to
regulate HAP emissions from coal-fired power plants. The D.C. Circuit upheld
the Rule in 2014, but then-Judge Kavanaugh dissented in part. He said it was
“just common sense and sound government practice” that IEPA should consider
benefits and costs in deciding “whether it is ‘appropriate’ to go forward with the
regulation.”'* That “key statutory term” came from Section 112(n), which
requires EPA to determine whether regulation of coal-fired power plants is
“appropriate and necessary after considering the results of [a] study” of the
residual health hazards of HAP emissions from power plants “aftter imposition of
the requirements of this chapter.”* Judge Kavanaugh would have held that “[[i]t
is entirely unreasonable for EPA to exclude consideration of costs in determining

whether it is ‘appropriate’ to regulate electric utilities under the MACT

12 [Fhite Stallion Energy Cir, LLC v. EPA, 748 F.3d 1222, 1258-59 (D.C. Cir. 2014)
(Kavanaugh, J., dissenting), rev'd sub nom. Michigan v. EPA, 135 S. Ct. 2699 (2015).

1942 US.C. § T412(n)(1)(A).

11
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program.”'* Although he had no occasion to rule on it, Judge Kavanaugh flagged
the co-benefits question, noting that unless indirect PM..s benefits are included,
“the Rule costs nearly $1,500 for every $1 of health and environmental benefit
produced.” 13

When the case reached the Supreme Court, Chief Justice Roberts probed
the co-benefits question at oral argument: “It's a good thing if your regulation
also benefits in other ways,” he said. “But when it’s such a disproportion, you
begin to wonder whether it's an illegitimate way of avoiding the ditferent—quite
different limitations on EPA that apply in the criteria program.” ¢

Ultimately the Court did not decide whether EPA could rely on co-benefits
to justify the Mercury Rule, because the Agency had eschewed any cost-benefit
analysis at all when it decided to regulate mercury emissions from power plants.
Justice Scalia’s opinion for the Court sided with Judge Kavanaugh. It held that
ignoring costs was improper, because the statute required EPA to set
“appropriate and necessary” standards. And it is not “rational, never mind
‘appropriate,” to impose billions of dollars in economic costs in return for a few

17

dollars in health or environmental benefits.”'” The Court expressly reserved the

748 F.8d at 1261,

15 [d. at 1263,

16 Transcript of Oral Argument, Michigan v. EPA, No. 14-46 (Mar. 25, 2015).
T Michigan v. EPA, 135 S. Ct. 2699, 2707 (2015).

6
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question whether “the Agency could have considered ancillary benefits when
deciding whether regulation is appropriate and necessary.”'s

On remand, the Obama EPA issued a new “appropriate and necessary”
determination—this time considering costs. XEPA’s 2016 Supplemental Finding
adopted a “cost reasonableness” methodology as its “preferred approach” to the
appropriateness analysis.'? Under this approach, EPA concluded that “the cost of
MATS is reasonable,” because compliance costs are “well within the range of
historical variability” and that “the power sector is able to comply with the rule’s
requirements while maintaining its ability to perform its primary and unique
function—the generati(m. transmission, and distribution of reliable electricity at
reasonable cost to consumers.”*°

As an alternative approach, EPA’s 2016 Supplemental Finding adopted a
traditional cost-benefit analysis and concluded that the Mercury Rule’s benefits

(including PMa s co-benefits) would outweigh its compliance costs.?!

18 Id. at 2711.

19 Supplemental Findimg That It Is Appropriate and Necessary To Regulate Hazardous Air
Pollutants From Coal- and Oil-Fired Electric Utility Steam Generating Units, 81 Fed. Reg. 24,420,
24,420 (Apr. 25, 2016).

20 Id.
#.1d.
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Several State and industry petitioners challenged the Obama
Administration’s new “appropriateness” determination in the D.C. Circuit.2*
Following the 2016 presidential election, the Trump Administration sought and
obtained an order holding the litigation in abeyance while EPA reviewed the
2016 Supplemental Finding.?®

Instead of defending the former Administration’s Supplemental Finding in
court, EPA issued a proposed reconsideration of the supplemental finding in
FFebruary 2019.2* EPA now “propose[’s] to find that the EPA’s equal reliance on
the particulate matter (PM) air quality co-benefits projected to occur as a result of
the reductions in HAP was flawed[,] as the focus of CAA section 112(n)(1)(A) is
HAP emissions reductions.”?* When EPA amended its analysis to remove
consideration of co-benefit pollutants that the Agency already controls under
different regulations, the benefits of the Mercury Rule fall significantly short of
its acknowledged costs. Thus, “EPA proposes to conclude that it is not

appropriate and necessary to regulate HAP from [electric generating units’]

2 Murray Energy v. EPA, No. 16-1127 (D.C. Cir.).
2 Order, Murray Energy, No. 16-1127 (D.C. Cir. Apr. 27, 2017).

2t Natronal Emission Standards for Hazardous A Pollutants: Coal- and Oil-Fired Electric
Utility Steam Generating Units—Reconsideration of Supplemental Finding and Residual Risk and
Technology Review, 84 Fed. Reg. 2679 (Feb. 7, 2019). The comment period closed April 17,
2019,

25 Id. at 2675-76.
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under CAA section 112 because the costs of such regulation grossly outweigh the
HAP benefits.”26

EPA emphasized that its proposed factual finding that the Mercury Rule is
not “appropriate and necessary” will not alter the regulatory environment:
“finalizing this replacement will not remove the Coal- and Oil-Fired EGU source
category from the CAA section 112(c)(1) list, nor will finalizing this revision
otherwise affect the existing CAA section 112(d) emissions standards
promulgated in 2012.”27 To do that, under controlling D.C. Circuit precedent,
EEPA would first have to “determine that the CAA section 112(c)(9) statutory
criteria for delisting have been met.”?® Those criteria would be difficult if not
impossible to satisfy.?? Thus, if the proposed finding is finalized, it “would not
have the eftect of removing EGUs from the CAA section 112(c)(1) source

category list.”3¢

 [d. at 2676.
27 Jd. at 2678.
# [d. (citing New Jersey v. EPA, 517 F.8d 574 (D.C. Cir. 2008)).

# To de-list a source category in the case of a carcinogenic HAP, EPA must determine
“that no source in the category . . . emits such hazardous air pollutants in quantities which may
cause a lifetime risk of cancer greater than one in one million to the individual in the population
who is most exposed to emissions of such pollutants from the source.” 42 U.S.C.
§ T412(¢)(9)(B)(i). In the case of a non-carcinogenic HAP, EPA must determine “that emissions
from no source in the category . . . exceed a level which is adequate to protect public health
with an ample margin of safety and no adverse environmental effect will result from emissions
from any source.” Id. § T412(c)(9)(B)(ii).

#2019 Reconsideration of Supplemental Finding, 84 Fed. Reg. at 2678.

9
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II.  EPA’s Former Reliance on Co-Benefits To Justify the Mercury Rule
Was Unlawful.

EEPA should be commended for reconsidering the “appropriateness”
determination, because the past Administration’s analysis was in legal jeopardy if
the Chief Justice's questions in Michigan are any indication.®! Although the
MATS Rule was directed at reducing emissions of mercury and air toxics, most of
the Rule’s projected benefits came from projected avoidance of premature
mortalities through projected reductions of PMs. This reliance on PM. s-related
co-benefits to justify the Mercury Rule involved three distinct statutory defects.

First, EPA’s use of co-benefits to justify HAP regulation is in conflict with
the provision of Section 112 that expressly excludes these pollutants from the
scope of the statute’s delegation of rulemaking authority.

Second, the Obama Administration’s approach neglected the cooperative
tederalism framework that Congress established for criteria pollutants.

Third, counting as co-benefits emissions reductions that would be attained
by other Clean Air Act programs violates Section 112's requirement to evaluate
the appropriateness of regulating coal-fired power plants only “after imposition of

the requirements of this chapter.”#?

# See supra note 16 and accompanying text.
3249 US.C. § 112(n)(1)(A).

10
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A. Counting PM.;Reductions as Benefits of the Mercury Rule
Violated the Statutory Prohibition on Regulating Criteria
Pollutants Under Section 112.

Section 112 excludes regulation of NAAQS pollutants, like PM.; and ozone
(also known as “criteria pollutants”). EPA may expand the list of “hazardous air
pollutants” (HAPs) regulated under that section, but “no air pollutant which is
listed under section [108(a)7] may be added to the [section 1127 list.”?* The D.C.
Circuit has explained that “['t]his prohibition extends of necessity not only to
rules that literally list a criteria pollutant as a HAP but also to any rule that in
effect treats a criteria pollutant as a HAP.”#* PM,; appears on the list of criteria
pollutants published under Section 108. There can be no dispute, therefore, that
they are improper subjects for regulation under Section 112.

Although the Mercury Rule did not purport to regulate PM.; directly, the
vast majority of the projected benefits calculated by the Obama Administration
from reducing PMas. Out of $37 to $90 bellion in projected annual benefits, all but
$4 to $6 million came from the projected PM. ; effects of the rule.

Counting PMa; reductions as benefits of the Mercury Rule violates the
statutory prohibition on regulating criteria pollutants through Section 112,

Because sources of air pollution inevitably emit multiple pollutants

342 US.C. § 7412(b)(2).

# Nat'l Lime Ass'n v. EPA, 255 F.3d 625, 638 (D.C. Cir. 2000), as amended on denial of
reh’g (Feb. 14, 2001).

11
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indiscriminately, air pollution controls necessarily affect multiple pollutants. The
only meaningful way to enforce the prohibition on regulating criteria pollutants
through Section 112, therefore, is to exclude PMa; and other NAAQS pollutants
from the determination of whether a Section 112 regulation’s costs are
“appropriate and necessary.”

To cost-justify Section 112 rules on the basis of ancillary criteria pollutant
reductions would be to allow the Agency to simply sidestep the statutory bar on
regulating criteria pollutants. If the criteria pollutant co-benefits are treated on
par with HAP benefits, the Agency can regulate criteria pollutants treely by
purporting to regulate the HAPs that are emitted along with them, no matter
how negligible—or even nonexistent—the HAP-related benefits of the rule may
be.

That is precisely what occurred in the Obama Administration’s Mercury
and Air Toxics Standards. Although known colloquially as the “Mercury Rule,”
95% of the Rule’s projected benefits (in the form of PMa.s co-benefits) came not
from mercury controls but from controls ostensibly intended to reduce acid gas

emissions.”” The Agency imposed these controls on power plants, which

3 Regulatory Impact Analysis for the Final Mercury and Air Toxics Standards at 3-14,
EPA-452/R-11-011 (Dec. 2011) (“[S]ulfate reductions contributed 95% of the health co-
benefits of all PM2.5 components, with an additional 5% from direct PM2.5 reductions. . .. The
S02 emission reductions are the main driver for the health co-benefits of this rule.”).

12
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accounted for half of the rule’s compliance costs,* even though acid gases “are not
known to cause cancer,” and even though none of EPA’s case studies had
identified “significant chronic non-cancer risks from acid gas emissions.”*" In fact,
EPA did not quantify any direct benefits from reducing acid gas emissions. But
the charade of regulating acid gas, a HAP, allowed EEPA to mandate controls for
SOq, which is a precursor to PM and a criteria pollutant in its own right. Even
though SO: (and NO,) regulation under Section 112 is explicitly prohibited,?*
IEPA acknowledged that the flue gas desulfurization (FGD or “scrubber”) and
selective catalytic reduction (SCR) technology that plants would have to adopt to
comply with the acid gas standard had “SO. and NOx reduction” as “their
primary targets.”* Power plants can even comply with the acid gas standard
using SO: levels as a proxy.* This suggests that the MA'TS Rule was an effort to

control criteria pollutant emissions under the guise of HAPs regulation.

36 ZPA estimated that the scrubbers required to meet the standard for acid gases would
cost about $5 billion per year, or “approximately half of the $10 billion price tag” for the MATS
Rule. What EPA's Ulility MACT Rule il Cost U.S. Consumers: Hearing Before the Subcommuitiee
on Energy and Power of the House Commuttee on Energy & Commerce, 112th Cong. 160 (Feb. 8,
2012) (statement of Anne . Smith, Ph.D.), https://www govinfo.gov/content/ pkg/CHRG-
112hhrg76379/pdt/CHRG-112hhrg76379 pdf.

776 Fed. Reg. at 25,016.

#8 42 U.S.C. § 7412(b)(2).

# Regulatory Impact Analysis for the Final Mercury and Air Toxics Standards at $-9,
EPA-452/R-11-011 (Dec. 2011); see id. at 2-9 (“SCR is primarily used for NOx control.”).

1 See 40 C.F.R. Part 63, subpart UUUUU, Table 2.

13
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B.  Counting Criteria Pollutant Co-Benefits in HAPs Regulation
Violates Cooperative Federalism.

Congress had another good reason to prohibit the regulation of criteria
pollutants under Section 112. The issue is not just that criteria pollutants are
already regulated under Sections 108—110 but that they are regulated under an
entirely different framework that gives States—not EPA—the primary
responsibility to regulate. Although EPA sets the NAAQS under Section 109, it
falls to the States in the first instance to implement those standards under Section
110 as they see best.

By using PM reductions as co-benefits, the Obama Administration silently
amended the State Implementation Plans for the PM2s NAAQS to mandate PM
reductions from coal-fired power plants instead of (or in addition to) whatever
alternative PMas controls the States have adopted.

The Obama Administration’s cost-benefit methodology defeated Congress’s
intention to establish the NAAQS program and its cooperative federalism

framework as the primary means by which criteria pollutants would be regulated.

C.  The Statute Requires EPA To Take Account of Existing CAA
Regulatory Regimes in its “Appropriate and Necessary”
Determination.

The Obama Administration’s inclusion of PM co-benetits violates Section

112 in another way. Before EPA may regulate HAP emissions from coal-fired

power plants (“electric utility steam generating units”), EPA must first “perform a

14
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study of the hazards to public health” of the HAP emissions from such plants
“after imposition of the requirements of this chapter.”*! EPA may regulate only if
“such regulation is appropriate and necessary after considering the results of
th[at] study.”*

Thus, Section 112 requires EPA to factor in all of the other air quality
regulation that is required by the Clean Air Act, before determining whether even
more regulation of coal-fired power plants is “appropriate and necessary.”
Particulate matter emissions from power plants are controlled by several existing
air quality programs, including NAAQS (under Sections 108—110), federal
standards of performance for new sources (under Section 111), new source review
and prevention of significant deterioration (under Sections 160-169B), the
regional haze program (under Section 169A), and the acid rain program (under
Sections 401—416).

To comply with Section 112, EPA’s “appropriate and necessary” analysis
must adopt a forward-looking baseline that includes the emissions reductions that
will be achieved "after imposition of” these air quality programs. Counting PM
reductions as co-benefits for HAP regulation under Section 112 ignores this

requirement. In effect, the Obama Administration pretended that the Agency was

H 42 US.C § T412(n)(1)(A).
# Id,
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writing on a blank slate with no other PM-related regulation in sight. Section

112 requires a more circumspect approach.

III.  All PM.: Co-Benefits Result from Either Double-Counting Benefits
Captured by the NAAQS or Over-Counting Insignificant Emissions
Reductions.

In addition to its statutory defects, the Obama Administration’s cost-
benefit analysis was arbitrary and capricious in that it “include[d7] benefits both
above and below the levels of the [PM:s] NAAQS."* Regulating against the
backdrop of the PMas NAAQS, the asserted co-benefits were illegitimate, both
above and below that the existing regulatory threshold.

First, the benefits of compliance with EPA’s PMas NAAQS were accounted
for when EPA set the NAAQS in the first place, so treating them as co-benefits of
the MATS Rule amounted to double-counting.

Second, EPA’s reliance on incidental PM. s reductions also overstated the
benefits of the proposed rule by valuing all emissions reductions equally, even in
areas that have already attained the PMas NAAQS, below which it is impossible
to measure significant health effects.

By removing the PMa; co-benefits from the analysis, the Trump

Administration corrects both of these problems.

#2016 Supplemental Finding, 81 Fed. Reg. at 24,440.

16
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A. PM.; Reductions Above 12.0 pig/m3 Are Mandated by the
NAAQS, So Using them as Co-Benefits Amounts to Double-
Counting.

It is for good reason that the Clean Air Act expressly excludes NAAQS
pollutants from those that can be regulated under § 112. These pollutants are
already regulated under Section 109 of the Act at a level EPA deems “requisite to
protect the public health” with “an adequate margin of safety.”** Under the 2013
PM.s NAAQS, the States are held to a 12.0 pg/m? standard.** The benefits of
reducing PMa; emissions to this level have already been quantified and used to
Jjustify EPA’s costly NAAQS regulations.

By counting the effects of reducing PMa s to the level already required by
the NAAQS, the Obama Administration was improperly double-counting those
benefits to justify two sets of regulations.* This methodology would allow an
agency to cost-justify duplicative regulations aimed at addressing a single

problem even though their combined costs outweigh the common benefit they

49 US.C. § 7409(b)(1).

5 National Ambient Air Quality Standards for Particulate Matter, 78 Fed. Reg. 8,086 (Jan.
15, 2013).

6 See Michael A. Livermore & Richard L. Revesz, Rethinking Health-Based Environmental
Standards, 89 N.Y.U. L. Rev. 1184, 1267 note 347 (2014) (“To guard against double counting
the ancillary benefits, one needs to make sure that after each regulation is promulgated, a new
baseline level of pollution is computed. Then, the further benefits from subsequent regulations
need to be determined by reference to this baseline.”).

17
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both hope to achieve. The benefits of achieving the NAAQS standards cannot

rationally be counted as benefits of other rules.

B.  PM.: Reductions Below the NAAQS Are Insignificant.

In addition to counting benefits from PM.; reductions already mandated
by the relevant NAAQS, the Obama Administration’s cost-benefit analysis also
“include[d7] benetits of reductions in air pollution at levels below the NAAQS."+
Specifically, the 2016 Supplemental Finding defended “log-linear, no-threshold
concentration-response functions,” meaning that anticipated PM.; reductions in
high-concentration areas were given the same weight as reductions in low-
concentration areas, all the way down to zero. This methodo]{:gy is contrary to
the NAAQS regulation’s premise that PM. s emissions below the level of the
NAAQS are inconsequential.

The NAAQS represent the level of pollution control that EPA deems
“requisite to protect the public health” with “an adequate margin of safety.”*
Reducing PM.; emissions even further is not “requisite to protect the public
health,” and therefore cannot possibly produce the same degree of health benefits
as reductions above the NAAQS. As a former Chairman of the Texas Commission

on Environmental Quality has explained,

7 2016 Supplemental Finding, 81 Fed. Reg. at 24,440.
42 U.S.C. § 7409(b)(1).
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If reducing particulate matter had the enormous benefits that EPA’s
analysis claims, it has a legal responsibility to lower the national
ambient standard to a level that is actually protective of human
health. The fact that it has not done so suggests that the EPA does
not really believe its own numbers. The EPA set the new NAAQS

for annual PMzs at 12 pg/m?, an ambient level still far above the

lowest measured levels (LMLs) that the EPA used to identify risk of

death in cost-benefit analyses. . . . This .. . gives a misleading picture

of the relative costs and benefits of EPA regulations.*®

IEPA’s newly proposed finding alludes to this problem in a memorandum ta
the docket. It cites “uncertainties . . . regarding the relationship between PMzs
exposure and the risk of premature death at low PMas concentrations.” It goes
on to say that “[t]hese uncertainties are particularly important because air
quality has improved over time . . . reducing the fraction of the U.S. population
experiencing elevated PM, s exposures.”?! These concerns are well founded, and
they justify EPA’s decision not to count below-NAAQS PMa.; co-benefits in its
appropriateness determination.

The Obama Administration’s assumption, for purposes of the Mercury

Rule, that the health impact function for PM.; is log-linear without a threshold

violates the best available science on which EPA relied when it updated the PM.s

# Kathleen Hartnett White & Josiah Neeley, /Fho Regulates the Regulator?: Cost-
Effectiveness Analysis in Texas Stale Agency Rudemaking, 14 "TEX. TECH. ADMIN. LJ. 401, 412
(2018),

3 Memorandum to Docket for National Entission Standards for Hazardous Air Pollutanis:
Coal-and Oul-Fired Electric Utility Steam Generating Units—Reconsideration of Supplemental
Finding and Restdual Risk and Technology Review 4, EPA-HQ-OAR-2018-0794 (Dec. 14, 2018).

51 Jd.
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NAAQS in 2018—TIess than one year after the Mercury Rule.?? In the NAAQS
rulemaking, the Agency selected a threshold of 12.0 pg/m?® because “it was
somewhat below the lowest long-term mean concentration shown by certain key
epidemiologic studies to cause adverse health effects.”’* By counting PM. s
reductions in areas that are already in attainment with the NAAQS, down to zero,
the Obama Administration assigned mortality-avoidance benefits to reducing
PMa.: below the level at which that pollutant has a measurable effect on mortality.

In the PMos NAAQS Rule, EPA explicitly considered and rejected
proposals to mandate lower levels of PMas, because “a standard set at a lower
level would not be warranted to provide requisite protection that is neither more

" 5

nor less than needed to provide an adequate margin of safety.”#* In setting the
NAAQS, EPA found that the limited evidence of PMas’s contribution to adverse

health effects at low concentrations "does not justity” a more stringent standard.*

%278 Fed. ch. 3,086 (Jan. 15, 201 5).

33 Nal'l Ass'n of Mfrs. v. EPA, 750 F.3d 921, 924 (D.C. Cir, 2014) (citing 78 Fed. Reg,
3086, $158-59, 3161 (Jan. 1, 2013).

2 78 Fed. Reg. at 5,161.

45 See id. at 3162 (“['1TJhe available evidence interpreted in light of the remaining
uncertainties does not justify a standard level set below 12 pg/m? as necessary to protect public
health with an adequate margin of safety.”); rd. (“[A] lower annual standard level . . . would
reflect placing essentially as much weight on the relatively more limited data providing
evidence suggestive of a causal relationship for effects observed in some at-risk populations
(e.g., low birth weight) as on more certain evidence of effects classified as having a causal or
likely causal relationship with PMa; exposures. In the Administrator's view, while it is
important to place some weight on such suggestive evidence, it would not be appropriate to
place as much weight on it as the commenters would do. . . . [UJsing this type of information
to set a standard level of 11 pg/m? or below would assume too high a degree of confidence in

20
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In attempting to cost-justify the Mercury Rule, the Obama Administration
ignored these findings and treated all emissions reductions alike, whether or not
they occur below the NAAQS level. This unjustitied methodological change
between the PMas NAAQS and the 2016 Supplemental IFinding is arbitrary and
capricious.

1V. The Obama Administration Omitted Corresponding Ancillary Costs
from its Cost-Benefit Analysis.

Even if EPA’s 2016 appropriate and necessary determination had properly
considered PM reductions as ancillary benefits, the cost-benefit analysis would
have been tlawed because it omitted corresponding ancillary costs. The Agency
considered the direct compliance costs to industry, but it neglected the other
societal effects of the Mercury Rule. Mandating costly control technology on
power plants presumably raised energy prices and forced some plants to close

down. Increased prices and forced closures have ancillary eftects on the

the magnitude and significance of the associations observed in the lower part of the
distributions of health events observed in these studies.”); see also rd. at 3158 (“[1I]n the absence
of any discernible population-level thresholds” for any health effect based on the currently
available evidence “it is appropriate to consider the relative degree of confidence in the
magnitude and significance of the associations observed in epidemiological studies across the
range of long-term PMgs concentrations in [the relevant] studies.”); id. (“[TJhe Administrator
deems it reasonable not to draw further inferences from air quality and health event data in the
lower part of the distribution.”); ¢, (“[[IJhere is significantly greater confidence in the
magnitude and significance of observed associations for the part of the air quality distribution
corresponding to where the bulk of the health events evaluated in each study have been
observed, generally at and around the long-term mean concentrations.”).
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economy—increased production costs, reduced discretionary income, foregone
healthcare, unemployment, etc.

A balanced cost-benefit analysis would have taken such “co-costs” into
account to the same extent it considered co-benefits. The Obama Administration’s
omission of ancillary costs from its analysis is another justification for the Trump
Administration’s decision to exclude PM co-benetits from its “appropriate and
necessary” analysis.

V.  Unlimited Accounting of Co-Benefits Tends to Justify Unjustifiable

Regulations and Misinform the Public.

The point of cost-benefit analysis is to ensure that regulations are efficient.
Including incidental reductions of emission of non-target pollutants (especially
where those non-target pollutants are directly regulated by separate rules)
undermines efficient regulation, because it fails to consider whether the non-
target pollutant may be regulated more efficiently by different means.? In the
case of PMas, EPA has already determined that an “annual standard is the most
effective and efficient way to reduce total population risk associated with both

long- and short-term PM. s exposures.”*

% See Anne E. Smith, NERA Economic Consulting, An Evaluation of the PM.: Health
Benefits Estrmates i Regulatory Impact Analyses for Recent Air Regulations (2011},

% 78 Fed. Reg. at 3,163.
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Including co-benefits obscures the impact of the rule on the targeted
pollutants (mercury and air toxies) and hinders both the public’s ability to
understand the Agency’s policies and to hold the Agency accountable for those
policies.

CONCLUSION

EPA’s proposed reconsideration of the Obama Administration’s
supplemental finding on the appropriateness of the Mercury Rule is not just
sound policy, it is a necessary response—in the context of pending litigation— to
the Supreme Court's remand in Michigan and its holding that a rule must be cost-
justified to be “appropriate.” Because criteria pollutants like PM are not a proper
object of HAP regulation under Section 112, and because the benefits of reducing
PM:; have already been captured by the NAAQS, IEPA has done well to
reconsider the past Administration’s over-reliance on co-benetits. EPA should
take a similar approach to future regulatory actions that require or permit
consideration of cost. To give eftect to Congress’s cooperative federalism
framework for criteria pollutants and to avoid illusory or duplicative benefit, such
actions should not count ancillary reductions of PM.; and other criteria
pollutants as co-benefits.

Thank you, again, for the opportunity to testify on this important issue. |

welcome your questions.
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Ms. DEGETTE. Thank you so much, Mr. Gustafson.

The Chair now recognizes herself for 5 minutes for questioning.

Ms. McCabe, the MATS rule is the first time the EPA has suc-
cessfully protected the public from mercury release from power
plants. And at Congress’ direction, the EPA studied this issue in
the 1990s, and then it took steps to develop the mercury standards
for power plants as far back as 2000. Is that correct?

Ms. McCABE. Yes.

Ms. DEGETTE. And, Ms. McTeer Toney, I understand that the
EPA’s current mercury and air toxic standards, which were final-
ized in 2012, now provide critical public health protections for
fence-line communities near power plants, which are often low-
wealth communities. Is that right?

Ms. MCTEER TONEY. Yes, ma’am.

Ms. DEGETTE. And I will say, I was just telling Mr. Guthrie, we
have one of these communities right in my congressional district,
Swansea-Elyria and Globeville, where we actually had to go in and
remove mercury from the yards of the homes there.

Dr. Landrigan, I want to ask you: We know that mercury emis-
sions can carry enormous public health consequences, as you talked
about children and pregnant women. And I think that what you
said is that these babies that are born after being exposed can suf-
fer IQ and motor skills impairments that will really last a lifetime.
They don’t go away. Is that right?

Dr. LANDRIGAN. That is correct, ma’am.

Ms. DEGETTE. And back to you, Ms. McCabe.

As of today, the industry has actually spent billions of dollars to
come into compliance with these rules and, in fact, that the power
industry, what we heard is that they support keeping the rule in
place. Is that also correct?

Ms. McCABE. Yes. That’s my understanding.

Ms. DEGETTE. OK. Dr. Selin, a recent study—thank you for your
excellent analysis. I thought it was terrific. And recent studies
have suggested the direct benefits of protecting against mercury
may be actually much higher than the ones quantified by the EPA.
And, in fact, you found that the direct monetized benefits of mer-
cury protection might be 3.7 billion more per year. And I think you
said that’s many more times than the EPA found in 2011. Is that
right?

Dr. SELIN. That’s correct.

Ms. DEGETTE. And that’s the direct benefits.

Dr. SELIN. Yes.

Ms. DEGETTE. OK. Now, Mr. Livermore, you said in your testi-
mony that the Obama EPA’s finding was extremely well justified
in cost-benefit terms. Is that right?

Mr. LIVERMORE. Absolutely.

Ms. DEGETTE. And you also said, regarding the Trump EPA’s
proposal and methodology, it’s, quote, “contradicting the relevant
guidance and decades of practice by both political parties” and re-
sults in, quote, “a biased and misleading estimate” of cost and ben-
efit.

Could you please elaborate on that?

Mr. LIvERMORE. Well, you know, the purpose of cost-benefit anal-
ysis is to understand the consequences of an agency decision. And
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by excluding a large category of consequences, it’s just functionally
inconsistent with that goal. It’s just kind of turning a blind eye to
an enormous category of consequences. Here we're talking about
thousands of lives being saved. They have quantified benefits of,
you know, many billions of dollars. Tens of billions of dollars.

So, if the goal of cost-benefit analysis is to get a clear picture of
what the consequences of a decision are, blocking off a big chunk
of the picture is just not how you do that.

Ms. DEGETTE. OK. Now, Ms. McTeer Toney, can you—you really
talked about the EPA and how they’re the ones to blame for this.

Can you elaborate on that a little bit more?

Ms. McTEER TONEY. So the fact that the EPA is reconsidering—
or weakening this proposal is unnecessary. They use the term “ap-
propriate and unnecessary” in terms of challenging the Michigan
decision when the reality is there’s no need for them to do so. The
decision was currently in the hands of the Court. And the Obama
administration did respond.

But it was the Trump administration’s EPA that decided to put
that into abeyance and not defend it. And so, as a result, there’s
a decision that’s being made that’s completely and totally unneces-
sary.

The second part of that is that they are taking actions right now
that would weaken the rule. They say they’re not trying to do it,
but at the same time, they’re holding hearings, they’re requesting
comments, and doing things that, in the scope of practice at EPA,
one would do if you're going to actually reconsider or move and
change it.

Ms. DEGETTE. So, if their intent was actually strengthen the
rule, what would they do instead of what they’re doing now?

Ms. McTEER TONEY. They would have allowed it to proceed to
the court system. I believe the Obama-era supplemental decision
would have been upheld. We don’t know that because the Court
hasn’t made that decision. And then they would have looked into
the communities and looked at working in States to determine
what things they need to do to make the rule stronger.

Ms. DEGETTE. Thank you very much. I thank all of the wit-
nesses, and I'd now like to recognize the ranking member for 5
minutes for purposes of questioning.

Mr. GUTHRIE. Thank you very much, and I thank all of the wit-
nesses for being here, and Mr. Gustafson, I want to ask you a cou-
ple questions, focus on the way that Congress constructed the
Clean Air Act, and obviously, Congress has the ability to change
it if need be. And so it’s my understanding that the Clean Air Act
is designed to regulate hazardous air pollutants, such as mercury,
and criteria pollutants, such as particulate matter, under different
sections of the Clean Air Act.

In your testimony, you state the Obama administration’s 2016
Supplemental Fact Finding, which EPA is now reconsidering, vio-
lates section 112’s prohibition or regulating criteria pollutants and
it violates the statute’s instruction to determine appropriateness of
HAP regulation for coal-fired plants only after imposition of the re-
quirements of this chapter.
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Can you explain what you mean by this and, based on your un-
derstanding of the Clean Air Act, what section of the act would be
a more appropriate section to regulate criteria pollutants?

Mr. GUSTAFSON. Thank you, Ranking Member Guthrie. Yes,
that’s exactly right, the Clean Air Act does address all of the pol-
lutants that have been discussed today, but the act does so under
different provisions.

Particulate matter is one of the criteria pollutants that is regu-
lated under sections 108, 109, and 110 of the Clean Air Act. The
EPA identifies the criteria pollutants under 108; they set a stand-
ard under 109; and the States implement that standard with State
implementation plans under section 110. That is why, under sec-
tion 112, which governs mercury and other hazardous air pollut-
ants, EPA is not permitted to regulate criteria pollutants like par-
ticulate matter.

In addition, as you mentioned, section 112 also requires EPA, be-
fore regulating hazardous air pollutants from coal-fired power
plants, to first determine whether, in light of all of the other Clean
Air Act regulation governing those sources, further regulation is
"appropriate and necessary.”

So the EPA is already required to accept as a baseline the exist-
ence of other regulation—the other regulation of PM—including the
National Ambient Air Quality Standard. And the problem with the
mercury rule adopted under the past administration was that it
treated cobenefits, that is, reductions of particulate matter, as
equivalent to reductions on pollutants that the Agency is allowed
to regulate under section 112.

Mr. GUTHRIE. So the question isn’t that these don’t need to be
regulated; of course, it’s how they're regulated in accordance with
the way Congress instructed the EPA. So Congress could change
that instruction if we so——

Mr. GUSTAFSON. That’s exactly right, and indeed, if the standard
is not stringent enough, then EPA could set a new particulate mat-
ter standard. They did that last in 2013, not a year after the mer-
cury rule was promulgated.

Mr. GuTHRIE. OK. Thanks. And your testimony further states
that, because the States are principally responsible for imple-
menting, the EPA’s treatment of PM reductions as cobenefits of its
HAP regulation violates the cooperative federalism framework. You
talked about the federalism framework.

Can you elaborate on how this violates the cooperative fed-
eralism framework that was intended by Congress?

Mr. GUSTAFSON. Certainly. So, under section 110 of the Clean
Air Act, States get to implement the standards for criteria pollut-
ants like particulate matter. That means that they develop—the
States develop an implementation plan. They get to decide what
they think is the best way of addressing those pollutants given the
circumstances on the ground within those States.

And, by the way, criteria pollutants, like particulate matter,
come from a variety of sources. It’s not only power plants that
produce these pollutants. So States have a menu of options for re-
ducing particulate matter. They can do that by imposing limits on
power plants, but they can also do that by regulating other sources,
including motor vehicles that produce PM.
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So, basically, by treating cobenefits as the justification for this
rule, the Obama administration usurped the State’s prerogative to
decide the best way to regulate criteria.

Mr. GUTHRIE. Similar question. So cobenefits are the major rea-
son for this cost-benefit analysis, like 99 percent. So does this mean
that utilities that are located in an area that is already in attain-
ment, again, that there is—that is to mean the EPA deems safe
standard—is being forced to achieve levels that—are the utilities in
sage;) attained areas being forced to achieve levels below the stand-
ard?

Mr. GUSTAFSON. Yes, that’s correct. The 2016 supplemental find-
ing makes clear that the Agency’s defending claimed PM cobenefits
both above and below the National Ambient Air Quality Standard.

Mr. GUTHRIE. Thank you. My time’s expired. I do have some—
for the record, offers—I submitted a list. I could read the list or can
I

Ms. DEGETTE. You don’t need to read it.

Mr. GUTHRIE. So the seven items that I submitted the list to the
Chair would be accepted in the record?

Ms. DEGETTE. Yes. I just would point out, four of the five articles
on your list—on the ranking member’s list were written by the
same person, Anne Smith, and I understand that she’s a consultant
for industry, but I will admit all of the items on the list without
objection.

[The information appears at the conclusion of the hearing.1]

Mr. GUuTHRIE. OK. Thank you.

Ms. DEGETTE. The Chair’s now pleased to recognize the vice
chair of the Oversight Subcommittee, Mr. Kennedy, for 5 minutes.

Mr. KENNEDY. Thank you, Madam Chair. And apologies for being
a little late at coming back.

According to the EPA’s website, quote, “the mission of the EPA
is to protect human health and the environment,” end quote. That
seems pretty straightforward, and yet here we are.

EPA’s enforcement is declining, as we saw a few months ago in
the subcommittee, and the EPA is failing to protect human health
and the environment. Yet here we see EPA wasting enormous re-
sources and energy in their effort to question whether it is “appro-
priate and necessary” to regulate mercury.

Ms. McTeer Toney, you said in your testimony that you—as you
take EPA to task for diversion of resources and you write, quote:
“Rather than revisiting these life-saving standards, EPA should be
strengthening them to reduce hazardous air pollutants further
from these sources, to better protect the health of children, fami-
lies, and communities living near these facilities and downwind
from them.”

So, ma’am, do you consider EPA’s current mercury proposal con-
sistent with the mission statement, again, "to protect human
health and the environment”?

Ms. MCTEER TONEY. Yes, I do, but may I elaborate just
about——

Mr. KENNEDY. Please.

1Two NERA Economic Consulting reports and a Federal Register entry submitted by Mr.
Guthrie have been retained in committee files and also are available at https:/docs.house.gov/
Committee/Calendar/ByEvent.aspx?EventID=109556.


https://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=109556
https://docs.house.gov/Committee/Calendar/ByEvent.aspx?EventID=109556
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Ms. McTEER ToNEY. I think it’s important also to note that how
this works together is something that additionally helps commu-
nities to realize these benefits. It was mentioned before that the
States have the opportunity to regulate through their own SIP, but
they work together interchangeably. So the way that the States re-
alize these benefits that help these communities is they are de-
pendent upon the standards that are set by the Federal Govern-
ment; that’s how they make their decisions.

When we weaken and change those standards, it then weakens
the States’ abilities to make those decisions through their SIP pro-
grams, which in turn cost the State money, which in turn costs the
people their health benefits.

So it all works together, and that’s why it’s so important for us
to realize and why moms are so concerned is because we know this
will hit us in our communities quicker than anywhere else.

Mr. KENNEDY. And so, Ms. McCabe, if you really wanted to pro-
tect human health and the environment in particular with regard
to mercury and air toxics, what actions should the Agency be tak-
ing now?

Ms. McCABE. Well, they wouldn’t go forward with this proposal,
that’s for sure. They would look at other rules that—and other
sources that are emitting pollution, whether it’s toxic pollution or
other pollution, in our communities and work to strengthen those
rules.

It would help the States rather than—what they’re doing now is
pushing the responsibility onto the States and yet taking away the
very programs that will help States meet their standards, like
MATS, like the Clean Car Program.

States cannot regulate motor vehicles. The Clean Air Act re-
quires that EPA do that. So they’re saying that they’re helping the
States, but they’re really not.

Mr. KENNEDY. And so, building off that, EPA seems to want to
have it both ways, just as you indicated, so it wants to tell the pub-
lic that they’re trying to keep the mercury rule in its place but at
the same time taking actions that would seem to undermine the
very rule’s foundation. True?

Ms. McCABE. True.

Mr. KENNEDY. So EPA’s attempt to undermine important toxic
pollutant protections, unfortunately, as I think you had indicated,
is not new. Back in the 1980s, there was an attempt by the EPA
that was thankfully unsuccessful to roll back standards relating to
keeping lead out of gasoline.

Dr. Landrigan, can you tell us more about the previous effort and
what that teaches us about how we need to respond today with re-
gards to the mercury protections?

Dr. LANDRIGAN. Well, the effort to take lead out of gasoline
began in the early 1970s when pediatricians and various studies
recognized that lead could cause damage to the brains of children
at levels that were well below—standards that were well below the
levels that were then considered to be safe.

And, in fact, the cycle has repeated itself several times since. As
more and more sophisticated research has come along, we found
harm at levels of exposure lower and lower and lower until, today,
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the official statement of the Centers for Disease Control on lead
and mercury is that no level of exposure is safe.

So, acting on that information, EPA mandated that lead be taken
out of gasoline beginning in 1975. And as I mentioned in my testi-
mony, that led to a 90 percent reduction in blood lead levels in
American children, a 5-point gain in the IQ of every child born
since 1980, and an estimated economic benefit to this country of
$200 billion in each annual class of children born since 1980, which
is an aggregate benefit of close to 8 trillion, if my math is correct.

In 1982, in the Reagan administration, then-EPA Administrator
Anne Gorsuch made a brief, ultimately unsuccessful attempt to put
lead back into gasoline, reportedly acting at the request of a single
refinery in New Mexico, but that was beaten back. And American
children today enjoy blood levels less than 2 micrograms as op-
posed to the levels of close to 20 micrograms, which were the case
30 years ago.

Mr. KENNEDY. Thank you, sir.

I yield back.

Ms. DEGETTE. The Chair now recognizes Mr. Walden for 5 min-
utes.

Mr. WALDEN. Thank you, Madam Chair, and, again, thanks to
the witnesses. As you can tell, we've got a couple hearings going
on simultaneously, so we have to bounce back and forth.

Mr. Gustafson, in your testimony, you discuss concerns that both
Chief Justice John Roberts and now Justice Kavanaugh raise re-
garding the heavy reliance on cobenefits to justify the MATS rule.
Now, if a court is asked to decide whether such heavy reliance can
be given to cobenefits to justify the mercury rule, what do you
think is the likely outcome?

Mr. GUSTAFSON. Thank you for the question. I think there’s a
high likelihood that other Justices on the Supreme Court would
share the skepticism that Chief Justice Roberts expressed in oral
argument in the Michigan case about EPA’s undue reliance on
really disproportionate PM cobenefits to justify the mercury rule.
So I think courts should be skeptical of that methodology.

Mr. WALDEN. So, in your testimony, you laid out how the reliance
in the 2016 supplemental finding on cobenefits involves three dis-
tinct statutory defects. As one of the defects, you note that section
112 of the Clean Air Act expressly prohibits the EPA from adding
an air pollutant which is listed under section 108, such as particu-
late matter, to the section 112 list. Now, if the EPA tried to directly
regulate particulate matter under section 112, what do you think
would be the likely outcome?

Mr. GUSTAFSON. That action would be clearly unlawful and
would be rejected by a court.

Mr. WALDEN. All right. Thank you.

Ms. McCabe, in Michigan v. EPA, the Supreme Court ruled that
the Agency must consider costs when determining whether or not
it’s “appropriate and necessary” to regulate power plants for haz-
ardous air pollutants. The day after this ruling, June 30, 2015, the
EPA issued a broad post saying, and I quote: “From the moment
we learned of this decision, we were committed to ensuring that
standards remain in place to protect the public from toxic emis-
sions from coal- and oil-fired electric utilities,” close quote.
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Now, given the statement, what did the EPA believe was the
purpose of the Supreme Court’s decision in ruling that the EPA
must consider cost when making the “appropriate and necessary”
termination?

Ms. McCABE. Yes. So, to clarify, the EPA did consider cost in the
rulemaking. We did it in conjunction with the rule itself, not with
the “appropriate and necessary” finding, and we had reasonable be-
lief to think that that was not required. The DC circuit agreed. The
Supreme Court disagreed, told us to use appropriate methods, left
it to the EPA’s discretion on how to do that cost analysis.

So we were confident, because the cost and benefit analysis had
already been done, that the rule was well justified and ought to re-
main in place, and we’re committed to moving forward to respond
to the Court’s direction to do that analysis in the context of the
“appropriate and necessary” findings.

Mr. WALDEN. So, in your written statement today, you state that,
and I quote: “Another significant flaw in EPA’s approach is the fact
that it is basing its revised analysis on a record that is demon-
strably out of date,” close quote.

Yet, in the 2016 supplemental finding, EPA responded to the
commenters asking for updated cost estimates by stating that it
was not, and I quote, “consistent with the statute,” close quote, for
the EPA to try to estimate the actual costs incurred through com-
pliance with the final CAA section 112(d) standards, close quote.

If it was not consistent with the statute to use an updated cost
estimate in 2016, why do you criticize the EPA’s use of the original
numbers today?

Ms. McCABE. Well, these are very different circumstances. EPA
was responding to a direct direction from the Supreme Court in
that particular rulemaking. What the EPA is doing now is initi-
ating sua sponte, on its own initiative, an inquiry and a change of
approach. And in the meantime, a lot has happened in the world.

It can be determined how much the rule actually cost and it is
expected to cost. And, as we’ve heard today, there’s a lot more in-
formation and study about the benefits of mercury reduction.

Mr. WALDEN. So—thank you. In the blog post I referenced earlier
in my questioning, the one that was issued the day after the Su-
preme Court ruled in Michigan v. EPA, the EPA stated the major-
ity of the power plants are already in compliance or well on their
way to compliance.

Given that this statement was made a year before the 2016 sup-
plemental finding, didn’t the Agency have updated cost information
at that time too?

Ms. McCABE. Well, no, we didn’t.

Mr. WALDEN. You did not?

Ms. McCaBE. We did not. We did take comment on a proposed
supplemental finding and looked at that information and actually
made some adjustments in the final supplemental finding in re-
sponse to that information.

Mr. WALDEN. All right. My time’s expired. Thank you, ma’am.

Ms. DEGETTE. Thank you so much. The Chair now recognizes the
gentleman from New York, Mr. Tonko, for 5 minutes.

Mr. TonNko. Thank you, Chairwoman DeGette and Ranking
Member Guthrie for holding this hearing. I thank you for the part-
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nership that you’ve had with the Environment Subcommittee, and
together I believe we’ve been able to conduct oversight of EPA’s ef-
forts to undermine MATS and rollback of other Clean Air Act pro-
tections, which I think is a very important mission for us to pur-
sue.

Mr. Livermore, the Trump EPA’s current proposal is that it is no
longer “appropriate and necessary” to regulate mercury while at
the same time EPA is trying to convince the public that it is keep-
ing the mercury rule in place. So was the Obama EPA using cost-
benefit methodology correctly by counting the roughly $90 billion in
cobenefits that came along with regulating mercury?

Mr. LIVERMORE. Yes, absolutely, it was correct in the matter of
economics and policy and also of all guidance that’s relevant to the
question.

Mr. ToNKO. And now it seems that the Trump administration, by
finding that it is no longer “appropriate and necessary” to regulate
mercury, considers only the roughly $6 million figure in benefits
from mercury reductions, not the roughly 90 million—billion, ex-
cuse me, in cobenefits that came from reducing particulate matter.

Mr. Livermore, you disagree with this approach and say that it
results in, and I quote, “a biased and misleading estimate of cost
and benefits.” However, it seems that EPA is suggesting that they
are legally required to take their current approach. So do you be-
lieve the Trump EPA is legally required to exclude cobenefits in
looking at the mercury rule?

Mr. LIVERMORE. Absolutely not. There are, again, decades of
practice under various statutory provisions, some of which look
very familiar to the one in question, the Agency’s accounting for in-
direct benefits, including administrations—the Reagan and Bush—
rulemakings under Reagan and Bush administrations. Again,
there’s decades of practice.

If Congress had wanted to make a change to make it clear that
indirect benefits shouldn’t be counted, plenty of time to do that. At
no point was that done. Michigan v. EPA, if anything, stands for
the proposition of agencies should be looking more expansively at
cost and benefits and not less so.

Mr. TONKO. And, in fact, you state in your testimony that in light
of years of agency practice, agencies should consider indirect costs
and benefits when making regulatory decisions and that, again,
quote, “departing from this well-established norm requires a very
good reason.”

So did the Trump EPA provide, quote, “a very good reason” for
functionally dismissing cobenefits here from the calculation?

Mr. LIVERMORE. No, there isn’t—it was a make wait reason at
best. It doesn’t distinguish other contexts where it counted indirect
benefits. It doesn’t limit the decision to this particular context. It’s
not clear when it’s going to be applied in other contexts, and so the
decils{ionmaking—the reason provided by the Agency was very
weak.

Mr. ToONKO. And you say that, if the current EPA mercury pro-
posal is finalized and adopted, it would be, and I quote, “opening
the door to the flagrant manipulation of cost-benefit analysis.”

Mr. Livermore, can you elaborate on the risks of the Trump ad-
ministration’s new approach to future rulemaking?
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Mr. LIVERMORE. Yes. So indirect benefits can be an important
class of benefits, and so, if the decision in this case were applied
across the board, it would just lead to gross inefficiencies in our en-
vironmental protection system. Almost more dangerously is that
the Agency could kind of pick and choose—or any agency, for that
matter—when it wanted to look at indirect benefits or not, or
which indirect benefits it wanted to look at or indirect costs, for
that matter. And if that’s the case, then the entire purpose of cost-
benefit analysis goes out the window, because agencies can just
provide post-hoc rationalizations for decisions that are arrived on
political grounds.

Mr. Tonko. Well, I thank you for your answers. The Trump
EPA’s misguided approach ignores billions of dollars in benefits
that come from avoided premature deaths, heart attacks, asthma
attacks, and more.

Revising the cost-benefit calculation is not simply an academic
exercise. What we have here are peoples’ lives and health being at
stake, and is it double counting to consider outside benefits?

Mr. LivERMORE. No. There’s various claims about double count-
ing that none of them—none of them stand up. A question that’s
come up is counting benefits below the NAAQS. So the National
Ambient Air Quality Standards are set across the country, they're
set according to a cost-blind standard. They’re not set, and the
EPA’s never said that they are set, at a zero-risk standard, and so
the idea that there are no benefits below the NAAQS is just nonsci-
entific, and it’s not—the Agency has never said it, and so it’s en-
tirely appropriate for the Agency to count those benefits.

So the short answer is no, there’s no double counting this rule.
And actually the Agency is very fastidious about avoiding double
counting, and it hasn’t done so in this case.

Mr. ToNKO. I very much appreciate your answers, and, again,
this is about protecting the peoples’ health and our environment.

So, with that, Madam Chair, I yield back.

Ms. DEGETTE. Thank the gentleman.

The Chair now recognizes the gentleman from West Virginia, Mr.
McKinley, for 5 minutes.

Mr. McKINLEY. Thank you, Ms. Chairman.

To make sure that we understand, I don’t think there’s a person
on this panel that I hear or in Congress that wants to see the mer-
cury levels increase or cause problems. I think what we’re trying
to do is, what’s the best way to reduce our exposure? And from
what I can understand, using some of the information from the
EPA, primarily we’re getting our exposure to mercury by eating
fish and shellfish.

Water is not necessarily a source of that, because we can capture
that through the testing, and our municipal water systems will test
for that. So I'm interested if it’s the fish, if it’s the ingestion of fish
that we're getting. I did some study on this.

We saw on the Atlantic Coast, the Atlantic tuna, actually, the
content or the exposure there to mercury has dropped precipi-
tously, but yet on the West Coast, the mercury levels in the Pacific
fish are increasing dramatically.

So we see something that’s kind of—maybe it’s relative to the
fact that we’ve reduced by 86 percent the amount of mercury that
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we're admitting from our coal-fired power plants because we under-
stand the wind patterns, how that works, and I think from your—
Dr. Selin, some of your testimony talked about it. Once it gets in
the atmosphere, it can stay for thousands of miles, and it may be
coming—we have coming from the Pacific rim, we have a chart
that, unfortunately, I can’t—it’s not—I can’t blow it up any more,
but it simply shows that the big culprits in providing the mercury
emissions into the atmosphere and primarily emitting into the
water are coming from China and India, and we have a marked de-
crease. As a matter of fact, in one of the other reports we have here
that was in 2016 says, from the EPA, that 83 percent—83 per-
cent—of the mercury that’s contaminating in the United States is
coming from foreign sources. Eighty-three percent.

So, if we’re really focusing here, not politics as we see some peo-
ple chatting here, if we’re really talking about how we’re going to
reduce our mercury levels in this country, I think we need to take
into a global perspective of what we’re going to do about this, be-
cause these other nations are continuing to emit mercury levels at
very high levels.

So I want to go back to this cost-benefit ratio. If that premise is
correct—and I’'m not going to get caught up in whether or not the—
whether it’s “appropriate and necessary” and whether cobenefits—
I think one of the things we should do, and maybe Gustafson, for
you to respond would be, in cost-benefits, assuming even with the
cobenefits, should we be considering the costs that would be in-
curred in foreign nations to reduce their mercury emissions?

And, right now, it’s my understanding the costs are only to the
American power plants that would be imposed, but the benefits
would be derived by all. Since 83 percent is coming from someplace
else, are we taking into consideration the costs that would be in-
curred in foreign nations to reduce so that we have a true cost-ben-
efit ratio? Mr. Gustafson?

Mr. GUSTAFSON. You're exactly right that much of the mercury
deposited in the United States comes from other countries, includ-
ing China, and there’s nothing that the Environmental Protection
Agency can do to control pollution from China. That limits the ef-
fectiveness of any mercury control within the United States.

I would point out, though, that the premise of much of my fellow
panelists’ comments is that this mercury standard would go away
if EPA were to finalize this proposed reconsideration of the fact
finding. That’s not true.

Under binding precedent in the DC circuit, a case called New
Jersey v. EPA, the EPA would have to go through a delisting proc-
ess in order to withdraw these sources from the mercury control.
That’s not likely to happen. So I don’t think the risks that have
been talked about here today are really relevant.

Mr. McKINLEY. OK. Just in closing, just a second, do you think
that we should include the costs incurred by other nations? It
would be fair to include in the cost-benefit ratio, or should it just
be the cost here in America but the benefits from all sources in-
cluding PMs?

Mr. GUSTAFSON. That’s a complicated question, and I'm not sure
I'm prepared to give you an adequate response to it right now. I
could follow up in written comments, but I think the EPA’s pri-
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mary responsibility is to address the Nation’s air quality. That’s
what the Clean Air Act gives us jurisdiction for, and it’s limited in
its ability to do that by pollution from

Ms. DEGETTE. The gentleman’s time has expired.

The Chair now recognizes the gentlelady from New Hampshire,
Ms. Kuster.

Ms. KUSTER. Thank you very much, Madam Chair.

And thank you to all of you for being with us. I apologize that
many of us have a hearing going on at the exact same time on pre-
scription drug pricing.

So I just want to focus in with Ms. McCabe about the current
rule’s cost-benefit assessment. Does it account for all of the known
human health effects of mercury? And, in particular, it’s my under-
standing that, since the rule was signed, there had been a whole
series of papers published about health effects, since the risk as-
sessment upon which the rule was based was done back in 2010
and much of these health effects were not known at that time. So
could you bring us up to date on that?

Ms. McCCABE. Sure, yes. When EPA does a cost-benefit analysis,
as it does for any major rule, it uses the best information that it
has available, and we have a notice and comment process that al-
lows everybody to bring to the Agency all the information that they
have. And then the Agency makes the best decision looking at the
full range of health benefits and recognizing that some of them we
can monetize. We have studies that have helped us put a dollar fig-
ure on different health effects, but we also know there are many
health effects that we cannot monetize. The work has not been
done, or it’s just extremely difficult to do that.

Ms. KUSTER. Are you aware of any new papers in the last decade
that might shed light on this?

Ms. McCABE. For sure, and we’ve heard about some of them
today. So every minute people are doing work on this and there is
more information coming forward. So, right now, today we have
better information about the costs of reducing mercury, the cost,
say, to human health, than we did in 2010, absolutely.

Ms. KUSTER. And is some of that information included? My un-
derstanding is that there are close to 500,000 comments recently.
Is some of that included in that that we could review?

Ms. McCABE. I believe so, that people who have been com-
menting on this proposal have brought forward all of this informa-
tion.

Ms. KUSTER. This new data? And did the current rules’ cost-ben-
efit assessment account for the full extent of the U.S. population
exposed to mercury through fish consumption? Specifically, it’s my
understanding it was a relatively narrow assessment of freshwater
fish, but not any assessment of saltwater fish consumption?

Ms. McCABE. Yes. That’s a good question. We felt at the time
that the information we had where we could attach a dollar figure
was limited to certain kinds of people who consume fish caught
nearby in their communities, and that’s what we monetized.

And since then, there has been research to assign, you know, ex-
plain the benefits on a much wider prospective, in fact, the popu-
lation across the country.
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Ms. KUSTER. Madam Chair, I'd like to ask the committee staff if
we could follow up and get that into the record on additional infor-
mation.

In continuing this line of questioning, I'll go to—Mr. Livermore?
Yes, thank you very much.

It’s my understanding that OMB has instructed agencies to con-
sider cobenefits in rulemaking and that cobenefits have been used
in the development of regulations for decades.

Do you believe it was appropriate and legally justified for the
Obama EPA to consider cobenefits in deciding to regulate mercury
and other air toxics emissions? And if you could comment, did the
EPA engage in double counting by counting reductions in particu-
late matter, which is regulated under a different provision of the
Clean Air Act?

Mr. LIVERMORE. So it was absolutely appropriate for the Agency
to consider cobenefits. It was consistent with the relevant guidance,
with EPA’s own peer-reviewed guidance, with OMB guidance which
was published during the George W. Bush administration, and dec-
ades of practice of administrations of both political parties. So it
was very consistent with all of that and normal practice to consider
cobenefits.

Just to note, it’s not like the Agency—cobenefits just mean that
when the Agency regulates something that is targeted at, there’s
a kind of necessary and automatic other benefit that occurs. It’s not
the Agency’s, you know—it has no choice, essentially, but to gen-
erate these benefits.

And then your second question was whether the Agency engaged
in double counting, and the answer is just no. What double count-
ing means is like when you get a benefit out of some rulemaking
and then you also count it for some other rulemaking, something
like that. There’s actually lots of different ways that double count-
ing could emerge. The Agency has guidance documents about how
to avoid double counting, actually.

And in the mass rulemaking, every decision the Agency made
was entirely consistent with its guidance to avoid double counting.

Ms. KUSTER. Thank you very much.

I yield back.

Ms. DEGETTE. Thank you.

The Chair now recognizes the gentlelady from New York, Ms.
Clarke, for 5 minutes.

Ms. CLARKE. I thank you very much, Madam Chair.

And I thank our panel of experts for appearing before us today.

I wanted to clear something up in response to Mr. McKinley’s
line of questioning.

Dr. Selin, can you please explain the distribution of mercury for
us? Isn’t it true that mercury emissions are distributed both region-
ally and globally?

Dr. SELIN. Yes, that’s absolutely correct. Mercury in the United
States comes from both domestic and international sources, and the
deposition of mercury to the United States is impacted by both of
those sources. We've actually done some research that is directly
relevant to the previous question looking at the benefits of domes-
tic versus international controls on mercury, and we found that,
per every ton of mercury emissions, the benefits to the U.S. are in
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order of magnitude higher from the MAT standard than from inter-
national emissions. That really underlines the importance of mer-
cury reductions, not only for domestic benefits in the U.S. but also
for regions in the U.S. that are particularly affected.

Ms. CLARKE. Very well. I thank you for that clarification. EPA
is claiming that its proposal responds to a 2015 Supreme Court de-
cision, Michigan v. EPA, that requires the Agency to consider costs
before deciding whether to regulate mercury and air toxins from
power plants, but EPA already responded to the Supreme Court
ruling in 2016 when it issued its supplemental finding, and now
the mercury standards that took so long to put in place have been
fully implemented. Mercury and toxic air emissions are down sub-
stantially, and the American people are reaping the benefits.

So I want to put all of this in perspective and ask, Ms. McCabe,
is there any court ruling that requires EPA to reopen the “appro-
priate and necessary” finding at this time?

Ms. McCABE. There is not. Theyre doing this totally on their
own.

Ms. CLARKE. EPA asserts that its action to reopen the finding
and compare only the so-called direct benefits of the rule to cost is,
quote, “reasonable and may be the only permissible approach,” end
quote, here.

Mr. Livermore, as someone who understands cost-benefit anal-
ysis and its interaction with the Clean Air Act, do you agree that
the EPA’s hands are tied here, as it claims?

Mr. LIVERMORE. Absolutely not. In fact, in Michigan v. EPA, the
Court explicitly said that it was not ruling on the question of co-
benefits. If you’ve noted, a couple of folks have mentioned Justice
Roberts’ discussion at oral argument. If you're grasping for com-
ments during oral argument, that’s not the law; the law’s what’s
in the case. The case explicitly does not address this question.

Ms. CLARKE. And in your testimony, you state that the EPA’s
proposal provides no adequate explanation for its extraordinary
and abnormal treatment of cobenefits. Can you explain why you be-
lieve EPA’s new approach is such a departure from the norm?

Mr. LIVERMORE. Absolutely. So, again, in OBM guidance that
had been around for decades that were adopted by the George W.
Bush administration, the—not just EPA but every agency is in-
structed to account for both direct and indirect costs and benefits.

The Agency has its own peer-reviewed guidance on this question
where it states that indirect benefits should be counted and direct
costs and benefits, and decades of practice from administrations of
both political parties.

Ms. CLARKE. Very well.

And, Ms. McCabe, I'm worried that it is the administration that
is making standards legally vulnerable. EPA seems to acknowledge
this by taking comments on whether to move the MAT standards
altogether.

Ms. McCabe, does this suggest to you that the EPA understands
that it is leaving the standard legally vulnerable if it goes forward
with this proposal?

Ms. McCABE. I think they do understand that, and there’s been
a lot of discussion today about why on Earth are they doing this
if they really mean it that they don’t mean to undo the standards.
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If they want to change a policy about cost-benefit analysis, they
could do it in any rule or a separate policy, but they’re specifically
doing it in the MATS rule. And so I think if people think that EPA
is not going to be asked now to move forward to vacate the rule
if they rescind the “appropriate and necessary” finding, they are
mistaken. The request will come immediately.

Ms. CLARKE. Ms. McTeer Toney, turning to you, what message
does it send that EPA is voluntarily taking action to undermine
these critically important public health protections?

Ms. McTEER ToNEY. It makes the statement that the health of
our children is not as important to them as the cost to industry.

Ms. CLARKE. Yes, the EPA is voluntarily reopening this finding,
and its action could risk all the progress that’s been made in get-
ting dangerous toxins from power plants out of the air.

Why the EPA is spending time to fix something that doesn’t need
to be fixed is beyond comprehension.

I yield back, Madam Chair.

Ms. DEGETTE. Thank you, gentlelady.

The Chair now recognizes the gentleman from Virginia, Mr. Grif-
fith, for 5 minutes.

Mr. GrRIFFITH. Thank you very much, Madam Chair. I appreciate
it.

Mr. Gustafson, my understanding is that the rules that are being
looked at by the EPA currently were actually in the DC circuit
being; reviewed when the administrations changed. Is that accu-
rate?

Mr. GUSTAFSON. That’s correct. The case is still pending right
now, Murray Coal v. EPA.

Mr. GRIFFITH. So am I correct that the EPA would either have
to defend the Obama administration position on the costs or take
a look at it? Is that correct?

Mr. GUSTAFSON. That’s exactly right.

Mr. GRIFFITH. So is it some shock that the Trump administration
might want to look at some regulations or the impacts of regula-
tions brought about in a prior administration?

Mr. GUSTAFSON. I don’t think it’s a shock at all. It’s perfectly nor-
mal for an incoming administration to request that challenges to
pending rules be held in abeyance while the Agency can reexamine
those rules. That’s exactly what happened here, and when an agen-
cy determines that its prior action is not defensible, it is perfectly
within the rights of the agency, and it’s only responsible for the
agency to stop defending it and instead to improve what they see
as unjustifiable action. That’s what happened here.

Mr. GRIFFITH. It’s interesting because the Court did say that the
costs had not been reviewed. It’s interesting when you take a look
at costs, it would appear to me, at least, that the costs and the ben-
efits that are looked at—we’re looking at the cobenefits and the
particulate matter and all of that, but many areas, including my
district, we had four facilities shut down; two were reopened as
natural gas. But four coal facilities were shut down, two of those
never to be reopened.

The cost to the community was huge as well. Loss of jobs, loss
of big incomes, loss of taxes, et cetera, et cetera. Wouldn’t it only
be reasonable if you're going to consider cobenefits when you're
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doing the benefit analysis to consider the cocosts or the colosses in
a community as well?

Mr. GUSTAFSON. That’s exactly right, and I think regulatory
economists would agree that it’s only a good practice when you're
considering cobenefits to also consider corresponding cocosts. That
was not done in this case. The past administration looked at co-
benefits, but it only looked at direct costs. It didn’t consider what
higher electricity prices and plant closures could do economywide,
and I think there are a lot of important costs that were neglected
there. I would point out, though, that the cost-benefit methodolo-
gies that have been discussed today pertain to what agencies do in
the regulatory impact analysis. That’s not changing here.

EPA has said it’s not proposing to alter the way it reports bene-
fits to OIRA. It’s only changing—deciding what it will do for the
“appropriate and necessary” determination in the context of this
statute.

Mr. GrIFFITH. OK. And so it’s not like the whole rule is going
away. It’s just an interpretation on how you do the analysis. Is that
correct?

Mr. GUSTAFSON. That’s right. This rule is not going away. The
Agency isn’t able to take it away under binding circuit case law,
New dJersey v. EPA, and I'm not aware of anyone who intends to
petition EPA for delisting. That’s what would be required.

Mr. GrIFFITH. Now, my team over here has got a map, and it’s
a little dated, I will admit. It’s from 2006, but I've always thought
it was interesting when we talk about mercury—we care about
families, and we care about families across all matters. Does any-
body know if this number—if this has changed? So what you're see-
ing is all the red area is where foreign mercury is predominantly
the cause of mercury in the United States. You do see issues in the
east, particularly in my region of central Appalachia and some of
the other areas, where that shifts, but does anybody know if that
has changed, or are we still getting a tremendous amount of our
mercury from overseas sources? Yes, ma’am?

Dr. SELIN. I can answer that. We definitely do see these two pat-
terns of domestic mercury deposition and international mercury
deposition happening in the U.S., and you’re quite correct that a
lot of the deposition that we see to the United States from U.S.
sources happens in the east. That’s where many of the major
sources are, and that’s where many of the populations are impacted
from those sources.

We have seen mercury emissions go down quite a bit as a result
of this rule, so we have seen declines in depositions.

Mr. GrIFFITH. I think we’re all glad about that, but we want to
make sure that the cost measures are accurate. One last thing:
Where should I be looking to get my fish from? Because I eat a lot
of fish, and I understand there’s a lot of mercury in it. Are you
the—who can answer the fish question?

Ms. MCTEER ToNEY. Well, I can help you out with part of that,
because that’s one of the things that we do at Moms Clean Air
Force, is we make sure that we provide our mothers with this in-
formation, and so I think you ask a very interesting question, be-
cause certainly mothers that are in the United States of America,
we rely on the U.S. Environmental Protection Agency to ensure the
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regulation here in the U.S. is correct, and we’ve been doing so. And
we try to make it really clear so that our moms know, when you
get pregnant and you go to the doctor and they tell you, “Don’t eat
the tuna” or “You’re not supposed to eat as much fish,” why that
happens.

And so for our Native American moms and moms of color and
people who live close to these water bodies, they need to under-
stand that, when they’re living right next to that facility, where the
fish comes from and how it impacts the child’s brain. So that was
a really good depiction of what’s happening in the east, where it’s
very localized to people, and I really hope that that type of infor-
mation can be shared so that our Nation can understand why it’s
so important for us to be a part of global conversations. Unfortu-
nately, we’ve pulled out of those at this time, but I hope——

Ms. DEGETTE. The gentleman’s time has expired.

Mr. GRIFFITH. I yield back.

Ms. DEGETTE. Ms. Toney, we’d love to have a copy of that for our
committee so we can look at it. Thank you.

The Chair now recognizes the gentleman from California, Mr.
Peters, for 5 minutes.

Mr. PETERS. Thank you, Madam Chair.

Thank you to the witnesses. I'd like to spend a few minutes talk-
ing about the effectiveness of the mercury and air toxic standards.
It just seems to me from what we’ve heard that, by any measure,
that the Obama era rule has worked. The Trump era’s—the
Trump’s EPA 2018 proposal shows that—the proposal itself shows
that mercury emissions from power plants has decreased by 86 per-
cent from 2010 to 2017 and that total air toxics emissions have
been cut by 96 percent during that same period.

Dr. Selin, how has this decline in mercury emissions affected
human health and the environment, and what would you think
about putting these standards at risk?

Dr. SELIN. Well, yes, as you say, there have been a lot of declines
in mercury—mercury emissions—as a result of this rule. We've also
seen declines, for example, in fish in the Atlantic that are occurring
at the same time, and we would expect that this has substantial
benefits to human health and the environment in the United
States, and any effort to roll back this rule would then increase
mercury emissions which would threaten those declines.

Mr. PETERS. With respect to my colleague’s chart, Mr. Griffith’s
chart, it showed the percent of mercury that came from other
places but didn’t show the amount of mercury that was being de-
posited. Would you acknowledge that that’s the case?

Dr. SELIN. That’s true.

Mr. PETERS. OK, and so the fact that a large percentage of mer-
cury in the west may come from foreign sources doesn’t reflect the
fact that a large—that maybe a lot less is being deposited. In fact,
that we can do a lot for our country, particularly in the east, by
reining in the sources, as the Obama rule did.

Dr. Landrigan, you say in your testimony that the mercury and
air toxic standards, quote, “prevent brain injuries, protect chil-
dren’s lungs, and save lives.” If we’re to lose the protections we
have in place now, can you give us—I mean, you’ve touched on this
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a little bit before, but can you give us a general sense of what
would happen to children in that instance?

Dr. LANDRIGAN. Well, yes, sir, thank you for that question. Mer-
cury damages the human brain, and the human brain is most vul-
nerable to mercury in the earlier stages of development, during the
9 months of pregnancy, in infancy, and childhood. So, if mercury
emissions were to increase because of the cascade of actions that’s
being initiated through the removal of—the proposed removal of
this provision, the result would be more brain damage in children,
lowered IQ, behavioral problems, problems that last a lifetime that
cannot be treated medically.

Mr. PETERS. Thank you. I want to just observe that in the testi-
mony of Ms. McTeer Toney, a former EPA official, now national
field director for the Moms Clean Air Force, who are represented
here in the audience, she cites, quote, “broad opposition to this pro-
posal not only from parents, children, and grandparents but also
from doctors, nurses, faith leaders, anglers, conservationists, and
more. Even the regulated industry itself opposes this proposal.”

I wanted to ask, Ms. McCabe, if public health officials don’t want
this rule to go away, environmental groups don’t want this rule to
go away, many States say they don’t want the rule to go away,
even the regulatory industry does not want the rule to go, who 1s
EPA trying to help with this proposal?

Ms. McCABE. Yes, it’s a good question, and I don’t—I can’t speak
for EPA. T don’t know, but I can think of two reasons why they
would do this. One is that this administration has made very clear
that they will do anything they can to help the coal industry, and
this rule is sort of top of the list, even though, as you acknowledge,
it’s been implemented and the utilities are ready to move on.

The other reason for doing this is to use it as sort of a flagship
to inaugurate this new way of looking at benefits, at devaluing the
full range of benefits. And I would offer the analogy of quitting
smoking. If you quit smoking to reduce your chances of getting
lung cancer, you are also having all kinds of other health benefits
to you and the people around you

Mr. PETERS. And it doesn’t affect your jurisdictional power to
quit smoking——

Ms. McCABE. They come along for the ride, but they’re real.

Mr. PETERS. Can I just say to conclude that we talk a lot about
a number of pollutants in here, but we talk about heavy metals
like lead and mercury. Those are the absolute worst things for chil-
dren. They cause lasting, permanent damage, and we ought not to
mezs around with those here, and I oppose this awful action by the
EPA.

And I yield back.

Ms. DEGETTE. The gentleman yields back.

The Chair now recognizes the gentleman from Maryland, Mr.
Sarbanes, for 5 minutes.

Mr. SARBANES. Thank you, Madam Chair.

Thank you all for being here.

Mr. Livermore, a moment ago something was said that I wanted
to follow up on regarding the cost considerations. Did the EPA con-
sider cocosts when it was finalizing these standards in 2012? Be-
cause the suggestion was made that it did not.
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Mr. LIVERMORE. It did.

Mr. SARBANES. It did, and is it considering them now?

Mr. LIVERMORE. It’s not revisiting it, so it’s a cost estimate, so,
essentially, yes.

Mr. SARBANES. OK. Let me get more into the benefits and cost
discussion because that’s obviously central here to the differing
vie}vlvs we have on this matter, and we got to get those numbers
right.

Dr. Selin, in your testimony, you state that “the assertion by
EPA that the MAT standards result in $4-6 million in mercury-re-
lated benefits to the U.S. is out of date and incorrect” and “the best
available scientific information suggests that the mercury-related
benefits that can be quantified are orders of magnitude more than
that”—in fact, ”in the billions of dollars.” Your study estimates $3.7
billion in annual benefits just from the mercury reductions alone.

Why is that number so different from the $4 million to $6 million
that’s relied on by the EPA?

Dr. SELIN. Yes, the EPA’s estimate is really only a partial anal-
ysis of the benefits of the MAT standard, and our estimates are
larger for two basic reasons, one of which is the EPA’s estimate
only looked at people who consume fish they catch for themselves
in freshwater, and we looked at the whole U.S. population. And the
second is we included both impacts on reduced 1Q as well as cardio-
vascular impacts of reduced heart attacks. EPA only looked at the
reduction of IQ in newborns.

Mr. SARBANES. So you’re taking a very broad perspective, which
I think is the prudent one to do. I also know that now that the
MATS has been implemented for several years, we have some
sense of how much it costs industry to comply. And so, Mr. Liver-
more, I'm going to come to you on this. According to 2015 analysis,
costs of compliance with the mercury standards were about $7 bil-
lion less than the EPA estimate in 2011 because we’ve had a lot
of technological improvements. We see this across many industries,
and actually, in many regulatory environments where 1nitially peo-
ple resist it, they anticipate the costs will be overwhelming and too
burdensome, and then technology kind of keeps the model changing
over time.

So that’s the technologies kicking in, reduced prices of natural
gas and so forth, and in your testimony, you say that the EPA’s
treatment of cost is “irrational” because “it fails to acknowledge the
overestimation of regulatory costs associated with the 2012 MATS
Rule.” So, in your view, how should the Agency consider costs now
that the rule has been complied with?

Mr. LIvERMORE. If the Agency actually wanted to look at what
the costs and benefits of the rule going forward were, then—ex-
actly—it would take into account both the fact that costs were
lower than they were anticipated and the reality that most of the
costs have already been incurred, and it does neither of those.

Mr. SARBANES. I mean, I think what we see going on here by the
administration is they’re really just kind of picking and choosing.
They’re not concerned about apples to apples or oranges to oranges
either by category or temporally or anything else. They find the
number that works for the argument that they’re making or the
policy change over here. Then theyll grab that, and then they’ll
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grab something else to advance their position, even if those things
don’t rationally—are not rationally compatible.

So they’re clinging to these numbers that are hand-picked out of
2011 analysis. Without too much elaboration, their proposal states
that, even if it considered new information, quote, “the outcome of
the Agency’s proposed finding here would likely stay the same.”

Ms. McCabe, it seems implausible that the Agency can reach this
conclusion without even considering this new information. Can the
Agency in your view put at risk up to 11,000 lives a year based
only on its guess here that the new information, quote, likely
wouldn’t make a difference?

Ms. McCABE. Well, that caught my eye too when I read the pro-
posal. It doesn’t seem like the way you should do rulemaking, to
anticipate what people will tell you and then decide. So better
would be to see what people bring forward and thoughtfully con-
sider that. And as we’ve seen, there is significant new information
that should factor into that decision and seems like it would lead
to a different outcome than what they presumed in the proposal.

Mr. SARBANES. Thank you for that.

And when the health of the American people is at stake, we
ought to pay attention to science. We ought to come up with stand-
ards that make sense. We ought to rationally align those. I don’t
see that happening here with the Trump administration’s proposal.

With that, I yield back. Thank you.

Ms. DEGETTE. The Chair now recognizes the gentlelady from In-
diana, Mrs. Brooks, for 5 minutes.

Mrs. BROOKS. Thank you, Madam Chairwoman, and I apologize
because I've been going—coming back and forth from the Health
hearing.

And so I want to welcome you, Ms. McCabe. Glad to have a Hoo-
sier on the panel.

And, with that, I'm going to yield my time to our ranking mem-
ber, Mr. Guthrie.

Mr. GUTHRIE. Thank you. I thank my friend for yielding.

I know that there is a drug pricing hearing going on just down-
stairs from us, a couple of levels down. So I want to finish with
some testimony from Mr. Gustafson. In your testimony, you note
that EPA’s 2016 supplemental finding adopted a cost reasonable-
ness methodology as its preferred approach to making an “appro-
priate and necessary” finding.

Under this approach, the EPA concluded that the cost of MATS
is reasonable because compliance costs are well within the range
of historical variability and that the power sector is able to comply
with the rules requirements while maintaining its ability to per-
form its primary and unique function, which is the generation,
transmission, and distribution of reliable electricity at reasonable
costs to consumers.

So my question is, having said that, do you believe that the cost
reasonableness test was an appropriate response at the Supreme
Court’s decision in Michigan v. EPA? Why or why not?

Mr. GUSTAFSON. Absolutely not. The Court in Michigan v. EPA
made very clear that a rule is not reasonable, much less appro-
priate, if its costs outweigh the benefits by a substantial degree,
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and so, in order to do that analysis, you would need to know what
are the costs and the benefits.

The cost reasonableness approach does not look at whether the
costs are justified by the benefits. It only asks whether this will be
destructive to the industry.

Mr. GUTHRIE. OK. Why do you think the former administration
chose this as their preferred approach?

Mr. GUSTAFSON. I think they chose it because they realized the
vulnerability of their cost-benefit estimate, and they wanted to but-
tress their finding with an argument that doesn’t require a court
to look behind and see what are the relative costs and benefits.

Mr. GUuTHRIE. OK, and so why, in your opinion, did the former
administration include both a preferred approach and an alter-
native approach in their 2016 supplemental finding?

Mr. GUSTAFSON. Well, I think it was a belt-and-suspenders ap-
proach to the litigation. I think they realized that, if the Court
were only looking at their cost-benefit analysis under the secondary
approach, that cost-benefit analysis was vulnerable to the judicial
determination that it’s unreasonable to look at particulate matter
cobenefits as equal to the direct benefits of mercury reduction. And
so I think they needed both to try to make it as strong as they
could. I think neither of them is an adequate approach.

Mr. GUTHRIE. So this next question kind of gets into where you—
in what you said for some of your answers this morning, but in
your written testimony, you note that “by ceasing to rely on partic-
ulate matter cobenefits to justify hazardous air pollution regula-
tion, EPA’s new proposal takes an important step toward
rationalizing future air quality regulation without actually altering
the mercury standard itself.”

So can you explain what you mean that this "proposal takes an
important step toward rationalizing future air quality regulation”?
And, likewise, do you think the changes to the “appropriate and
necessary” finding will have an impact on future regulation?

Mr. GUSTAFSON. I hope so, in answer to the last question. I think
that if EPA—first of all, I would agree with the panelists who have
pointed out that the Agency should be consistent in its cost-benefit
approach. I think if the Agency is consistent about what it’s pro-
posing here, that it would not include criteria pollutants, like par-
ticulate matter and ozone, in cost-benefit analyses, at least, under
the “appropriate and necessary” determination of section 112 in the
future. That would be an improvement on the status quo.

I think, more broadly, it would be appropriate for the Agency to
consider how it does cost-benefit analysis even for regulatory im-
pact analyses. Although, I would point out that that is different
from what the Agency is proposing here. So circular A4 applies to
that. It does not apply to what the Agency is doing here.

Mr. GUTHRIE. So you made the point several times this morning
that dropping the “appropriate and necessary” standard, making
changes to the “appropriate and necessary” standing, won’t have
impact on the standard; the standard will still stand and have to
go through a delisting process. And so, in your opinion, that drop-
ping the “appropriate and necessary’—obviously, the standard
could be challenged in court as well. So you're saying it has—it
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could be delisted or could be challenged in court. So you're saying
that it won’t have any impact on the standard, in your opinion?

Mr. GUSTAFSON. I don’t think it’ll have any impact on the mer-
cury standard to the court—the DC circuit, which is the court that
hears all the Clean Air Act rules of nationwide application and
which would be the court reviewing this decision, has made clear
that, in order to get rid of the standard, you would have to delist
the source.

It’s not sufficient just to say that it’s no longer “necessary and
appropriate.” That delisting process is set out in statute, and it’s
a very high bar that I would be surprised if it could be met.

Mr. GUTHRIE. Not being an attorney, if it’s necessary to be “ap-
propriate and necessary” for the standard and that goes away, it
seems like that would still be a requirement it needed to be, but
I understand your:

Mr. GUSTAFSON. I share your instincts on that point, but the DC
circuit in this New Jersey v. EPA case basically said that, because
the statute includes a delisting provision, it sets out clear stand-
ards by which a source can be delisted, therefore the Agency does
not have jurisdiction to withdraw the rule for other reasons.

Ms. DEGETTE. The gentlelady’s time is expired.

The Chair now recognizes the gentleman from California, Mr.
Ruiz, for 5 minutes.

Mr. Ruiz. Thank you, Chairwoman.

Mercury is clearly a dangerous toxin, and exposure to it can have
permanent neurological effects for, particularly, small children. In
EPA’s own regulatory impact on analysis for MATS, EPA noted
that exposure to mercury can cause a host of public health harms.

Dr. Landrigan, your work has highlighted the importance of con-
trolling toxic pollutants like lead and mercury in our environment
3nd the impacts that these pollutants can have, especially on chil-

ren.

So what should the public know about the harmful effects of mer-
cury, particularly on children? And then why this rule is so impor-
tant in protecting them.

Dr. LANDRIGAN. Thank you, Mr. Ruiz.

So what the public should understand about mercury is that dif-
ferent segments of the population have different sensitivity, and
the two groups in the population who are most sensitive are, first,
the pregnant women, not for the health of the woman herself but
for the health of her unborn child and, secondly, small children,
toddlers, and kids in general. And the reason that those segments
of the population are so vulnerable is that it is during those periods
of life, the 9 months of pregnancy and first years after birth, that
the human brain is going through this extraordinarily complex de-
velopment that is necessary to produce——

Mr. Ruiz. And so what can happen to their development if they
are exposed?

Dr. LANDRIGAN. So, yes, if a toxin like mercury gets into the de-
veloping brain through the mother or into the child, it can damage
the brain. The consequences are reduced IQ, shortened attention
span, behavioral problems. These problems last lifelong, and there
is no medical treatment for them.

Mr. Ruiz. Thank you.
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Dr. LANDRIGAN. The international approach is prevention.

Mr. Ruiz. Thank you.

EPA’s 2018 proposal claims that benefits of mercury reduction
would be between 4 and 6 million dollars per year based on results
of 2011 analysis. However, Dr. Selin, your 2016 paper in the Pro-
ceedings of the National Academies of Scientists show that the pro-
jected lifetime benefits of mercury reductions would be $147 billion
through 2050, or an annualized benefit of $3.7 billion per year.
That is a much larger number than what EPA has said. Can you
briefly describe how you were able to determine these impacts?

Dr. SELIN. Sure.

What we were able to do was actually take into account a larger
population of people affected. So we had an analysis that took into
account not only people who were eating freshwater fish but also
marine fish, which is the majority of exposure to the U.S. popu-
lation.

Mr. Ruiz. So you had more subjects to have more accurate statis-
tical analysis, and you also compared a group exposed and a group
not exposed?

Dr. SELIN. So what we did was we projected the impacts of the
standards, and we can compare that to what would happen without
the standards. So in addition to just looking at a broader popu-
lation, we also considered all adults and cardiovascular impacts, so
heart attacks, which is also an impact of mercury.

Mr. Ruiz. Well, $3.7 billion per year, that is much larger than
the 4 and 6 million per year.

Dr. Selin’s study does not appear to be an outlier. In fact, for ex-
ample, a study from 2017 in the Journal of Environmental Health
calculated the economic cost of methyl mercury exposure in the
U.S. to be $4.8 billion per year. And yet EPA continues to rely on
the outdated 2011 estimates to justify their proposal.

Dr. Landrigan, while the MATS standards control for mercury
and air toxic emissions, they also have important additional bene-
fits of controlling particulate matter emissions. EPA estimates that
the MATS rule would prevent up to 11,000 premature deaths,
4,700 heart attacks, and 130,000 asthma attacks annually begin-
ning in 2016, and yet EPA seems to be ignoring these benefits in
their new proposal.

Dr. Landrigan, do you agree that the reductions in particular
matter, pollution, that directly result from compliance with MATS
is important for a public health perspective?

Dr. LANDRIGAN. Yes, I do. Air pollution causes disease across the
lifespan. Air pollution exposure in a pregnant mother results in in-
creased risk of small prenates babies. In children, it produces asth-
ma or pneumonia. In adults, heart disease, stroke, lung cancer,
chronic obstructive lung disease.

Mr. Ruiz. Thank you.

Ms. McCabe, was it appropriate for the Obama EPA to consider
these benefits in its cost analysis even though particulate matter
is regulated under a different provision of the Clean Air Act than
the one that addresses mercury and other air toxins?

Ms. McCABE. It was absolutely correct. It followed decades of
standard peer-reviewed agency practice to consider cobenefits.
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And I will just note that, in the MATS rule, EPA was not regu-
lating particulate matter. It was regulating toxics. And the tech-
nologies that utilities were expected to use to control mercury nec-
essarily also control other air pollutants.

Mr. Ruiz. Thank you.

Given what we have heard here today about the harm mercury
can cause, it still boggles my mind why anyone would go out of
their way to undermine these standards.

I yield back my time.

Ms. DEGETTE. I thank the gentleman.

The Chair now recognizes the ever-patient Mr. Soto for 5 min-
utes. And welcome to the subcommittee, as always.

Mr. Soto. Thank you, Madam Chair.

I want to take a few minutes to talk about industry compliance
with the mercury and air toxic standards. And just as a first listing
to everybody here in the committee meeting, it is dumbfounding
why we would be rolling back standards to protect children and the
general public from mercury and air toxic poisoning when industry
isn’t even asking for it. I mean, it is absolutely an absurd kow-
towing to an industry that isn’t even requesting to be kowtowed to.
I don’t even know where to begin.

But I will begin by talking about—Administrator Wheeler testi-
fied before this committee and acknowledged last month that the
industry is largely in compliance with these standards because the
power industry has made significant investments in the rule and
has urged EPA not to undermine it. So at least we have reasonable
actors in the private sector.

On March 26 of this year, a collection of associations that rep-
resent the power industry wrote in an EPA letter, quote, "Given
this investment and industry’s full implementation of MATS, regu-
latory and business certainty regarding regulations under the
Clean Air Act section 112 is critical. We urge the EPA leaving the
underlying MATS rule in place and effective.” This was by both our
rural electric co-ops, by LIUNA, IBEW, and other unions.

Ms. McCabe, are you familiar with this letter? And what is your
reaction?

Ms. McCABE. Yes, I am. And I totally get it. I have spent my
whole life in State and Federal environmental agencies. And the
thing that industry wants most is certainty. They want to know
what the rules are and that they will stay in place.

And what this is doing is injecting uncertainty, potentially years.
Because if they finalize this proposal, it will be litigated. People
will come forward and try to start the process to roll the rule back,
which will create more uncertainty. And they have made these in-
vestments. They are either already getting ready rate recovery on
it or they’re seeking rate recovery on it. And this just complicates
everything for them.

Mr. SoTo. So the administration’s proposal, is in fact, injecting
more uncertainty at a time when we had standards working that
were better protection for the public. Thank you.

Mr. Livermore, do you agree?

Mr. LIVERMORE. Yes. Absolutely. All this rule does is create un-
certainty. It is possible that the rule will be upheld. That is—if the
Agency moves forward with the “appropriate and necessary” deter-
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mination, that is the opinion of some folks. Frankly, I hope that
that’s correct. But we don’t know that in advance, and we are put-
ting the lives of thousands of Americans and neurological develop-
ment of our children on the line on that supposition.

Mr. Soro. And this includes the proposal by EPA to revoke the
precursor findings from MATS?

Mr. LIVERMORE. Yes. That is a direct consequence of that.

Mr. SoT0. And, Mr. Livermore, how can we be certain that EPA’s
proposal will not undermine the existing mercury rule?

Mr. LIVERMORE. We can’t be certain.

Mr. Soro. Is EPA voluntarily exposing itself to some legal risk
here?

Mr. LIVERMORE. Absolutely.

Mr. Soro. Is the Federal Government at risk of rolling these
back?

Mr. LIVERMORE. No question that there is going to be risk in-
volved. It is very likely to get litigated. Anyone who thinks they
have a crystal ball and can make perfect predictions about what
the DC circuit is going to do is diluting themselves.

Mr. SoTo. And in your testimony, you bring up the Peabody Coal
issue. And what does that mean for industry and public health?

Mr. LIVERMORE. I am sorry?

Mr. Soto. Ms. McCabe.

Ms. McCABE. Yes, I think that is me.

So that is just an example of how industry is presuming that the
rule is going to go away. This was in a proceeding at the Indiana
Utility Regulatory Commission. And a Peabody entity commented
that the industry was overestimating its future costs of MATS com-
pliance because it said this proposal is likely to lead to the with-
drawal or the rolling back of MATS. So that is how they are think-
ing about this.

Mr. Soto. Well, I can tell you these standards and the overall
lax of enforcement of coal ash, one of the biggest producers, is af-
fecting my district and my family’s native island of Puerto Rico. We
recently sent letters over the last term about the Penuelas Valley
landfill in Puerto Rico. And while we are trying to transition away
from coal, more and more of that toxic coal ash is remaining in
Puerto Rico. And just recently, my district—unfortunately, we had
an attempt to import some of that coal ash into Osceola County,
Florida.

And so I would like to hear—first, I would like to introduce let-
ters to the EPA that I sent regarding these two issues and would
also want to hear from you, Ms. McCabe. Does this put my commu-
nity and the communities in Puerto Rico at risk if we continue to
burn coal and have these ashes accumulate?

Ms. McCABE. Well, we know, certainly, from years of experience
and study that coal-fired power plants pollute the environment in
many ways through air pollution of many different kinds of pollut-
ants, through water pollution, and through the creation of waste
like coal ash. So the continuation of these facilities creates those
risks in those communities.

Mr. SoTo. Ms. McTeer Toney, I represent a community that has
a large community of color, and we also have, in Puerto Rico, an
island of predominantly Hispanics.



128

Is this often the case, that communities of color bear the brunt
of coal ash?

Ms. McCTEER TONEY. Unfortunately, yes. Front-line and fence-
line communities are oftentimes communities of color. These are
communities that are located directly adjacent to, right next to,
coal-fired power plants and are the communities that hit the im-
pact the most and the earliest.

Mr. Soto. I have the letters for potential submission.

Ms. DEGETTE. I thank the gentleman.

The Chair now recognizes the ranking member for a few final
comments.

Mr. GUTHRIE. Just a closing statement.

When I did my opening statement, I said I hope we can have an
intelligent discussion on what the issues are and how we regulate
and how Congress designed the Clean Air Act, the 1990 amend-
ments. And, you know, we have the cobenefits being 99 percent of
the cost. So maybe we need to fix that. That is something Congress
needs to look at. I think we have had that.

The one group missing today is EPA. And EPA—it is Congress’—
it’s our responsibility, both sides of the aisle, to have investigation
oversight. And it would have been helpful had the EPA been here
today. And they have said they were going to make themselves
available. And we hope that happens, because I think it is impor-
tant for the Members to have the opportunity to talk to the EPA
and the decisionmaking around this.

And so it is my commitment to work with—if we have another
date that we can make this work, as the ranking member, to work
to get the EPA here to testify before this committee, because that
is our responsibility under the Constitution for oversight, and we
need to exercise that.

So thank you.

Ms. DEGETTE. I thank the ranking member for those comments.
And, unfortunately, today’s hearing is not the first hearing in this
subcommittee that we have had trouble getting the administration
to appear. So anything that your side could do to help us, because
it really does help complete the record of these hearings.

Having said that, I want to thank all of the witnesses for appear-
ing today. This was an excellent panel, an excellent discussion.

I would like to insert the following documents with unanimous
consent into the record. They have all been cleared by the minority.
The slides that Ms. McTeer Toney gave us about how mercury poi-
soning works; a letter to Administrator Wheeler dated May 10,
2019, by a bunch of members of this subcommittee and the full
committee; a letter dated April 17, 2019, from the Environmental
Law and Policy Center to the EPA; a letter by a coalition of groups
dated March 26, 2019, that Mr. Soto asked for submission to the
record; and a letter dated September 5, 2017, from Mr. Soto to Ad-
ministrator Pruitt.

I would asked unanimous consent those all be entered into the
record. So ordered.

Mr. Soro. Madam Chair, there’s actually a third letter, which is
the response.

Ms. DEGETTE. OK. I ask unanimous consent for the third letter,
which is the response from the EPA. And that is inserted too.
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[The information appears at the conclusion of the hearing.]

Ms. DEGETTE. I want to remind Members that, pursuant to com-
mittee rules, that everyone has 10 business days to submit addi-
tional questions for the record to be answered by witnesses that
have appeared before the subcommittee. And I would like to ask all
the witnesses, if you do get those questions, please respond prompt-
ly.
And with that, the subcommittee is adjourned.

[Whereupon, at 12:13 p.m., the subcommittee was adjourned.]
[Material submitted for inclusion in the record follows:]
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E éc U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON ENERGY AND COMMERCE

REPUBLICANS

May 20, 2019
TO: Republican Members, Committee on Energy and Commerce
FROM: Committee Minority Staff’
RE: Hearing entitled “Undermining Mercury Protections: EPA Endangers Human

Health and the Environment.”

The Subcommittee on Oversight and Investigations will hold a hearing on Tuesday, May
21,2019, at 10:00 a.m. in 2322 Rayburn House Office Building entitled “Undermining Mercury
Protections: EPA Endangers Human Health and the Environment.”

I. WITNESSES
¢ Adam R.F. Gustafson, Partner, Boyden Gray & Associates PLLC;
e Philip J. Landrigan, M.D., M.Sc., Director, Global Health Program and Global

Pollution Observatory, Schiller Institute for Integrated Science and Society, Boston
College;

¢ Michael A. Livermore, Associate Professor of Law, University of Virginia;

¢ Janet McCabe, Former Acting Assistant Administrator, Office of Air and Radiation,
U.S. Environmental Protection Agency;

s Noelle Eckley Selin, Ph.D., Associate Professor, Massachusetts Institute of
Technology; Director, MIT Technology and Policy Program; and

* Heather McTeer Toney, National Field Director, Moms Clean Air Force.
1I. BACKGROUND
A. Mercury
Mercury, a naturally occurring metal, is present in the earth’s crust and is naturally in
coal and other fossil fuels.! Mercury is released into the environment through one of two ways.

It can either enter the atmosphere naturally, such as through volcanic eruptions, forest fires, or
the normal breakdown of minerals in rocks and soil, or it can be released by human activity such

VEPA, How People are Exposed to Mercury, Exposures to Methylmercury, How Does Mercury Get into Fish and
Shellfish (last visited May 15, 2019), available at https://www.epa.gov/mercury/basic-information-about-mercury.
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as the burning of materials that contain mercury.? Mercury may descend to the ground relatively
quickly, or, in the alternative, mercury may remain in the air for a prolonged period of time and
may travel across continents; in such circumstances, it will be considered part of the “global
cycle.”® Mercury levels in certain areas will depend on how much mercury is released not only
locally, but also how much is released regionally, nationally, and internationally.*

Once released into the atmosphere, mercury will eventually deposit into bodies of water,
including lakes and streams, or onto land—where it also will ultimately be transported into
water. In the water, microorganisms can change the mercury into methylmercury, and the
methylmercury will accumulate in fish and shellfish.” Not all fish, however, contain similar
amounts of mercury; fish higher up the food chain tend to be more dense in mercury due to the
fact they consume the smaller, mercury-containing fish.®

Exposure to methylmercury is common; most people demonstrate levels of mercury in
their system.” Additionally, exposure to mercury takes several forms. A person may be exposed
through the consumption of fish, breathing air vapors from spills, incinerators or the burning of
mercury containing fossil fuels, the release of mercury from certain dental work and other
medical treatments, as well as from practicing rituals that involve mercury.® Nearly all human
exposure to methylmercury in the United States, however, occurs through fish and shellfish
consumption.’

With respect to pregnant women, methylmercury absorbed by the mother will move
through the placenta, into the bloodstream of the unborn infant, and then into the unborn infant’s
tissue and brain.'® Because unborn infants are the most vulnerable population with respect to the
effects of methylmercury, such transfer of methylmercury from the mother to the unborn infant
can have detrimental effects on the unborn infant’s health.!" Furthermore, methylmercury may
adversely impact an infant in several ways—the impacts may be subtle or extreme depending on

2 Id.; CDC, Public Health Statement Mercury, Agency for Toxic Substances and Disease Registry (1999), available
at https://www.atsdr.cde.gov/ToxProfiles/tp46-c1-b.pdf.
3 EPA, How People are Exposed to Mercury (last visited May 15, 2019), available at
Pnps:ﬂfwww.cpa,gow’mercuryfhow-peop]e-arc-cxposed-mercury,

Id
S Id.
5 Id
7 United States Environmental Protection Agency, Health Effects of Exposure to Mercury, Methylmercury Effects,
Effects on People of All Ages, (last visited May 15, 2019), available at https://www.epa.govimercury/health-effects-
exposures-mercury.
¥ CDC, Mercury-ToxFAQs, Agency for Toxic Substances and Disease Registry (1999), available at
httpsy//www.atsdr.cde.govitox fags/tfacts46.pdf.
9 EPA, How People are Exposed to Mercury, Exposures to Methylmercury, How Does Mercury Get into Fish and
Shellfish (last visited May 15, 2019), available at https://www.epa.gov/mercury/basic-information-about-mercury.
19 Id.; See also Methylmercury in Fish, MOTHERTOBABRY (Nov. 1, 2017), available at https://mothertobaby.org/fact-
sheets/methylmercury-pregnancy/.
WEPA, Health Effects of Exposure to Mercury (last visited May 15, 2019), available at
https://www.epa.gov/mercury/health-effects-exposures-mercury.
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exposure levels.'” Additionally, impacts of mercury may not be apparent at birth, rather, such
impacts may be delayed in their presentation. Typically, lower levels of exposure can result in
IQ deficits or less obvious effects on the brain,'* impairment of cognitive thinking, memory,
attention, language, fine motor skills, and visual spatial skills.'* Such subtle effects may require
sensitive neuropsychological testing to be diagnosed.'® On the other hand, exposure to
methylmercury at extremely high levels may result in more pronounced effects such as, failure or
delay in reaching developmental milestones, brain damage with severe mental handicaps,
incoordination or inability to move, eventual blindness, involuntary muscle contractions or
muscle weakness, seizures, and the inability to speak.'®

Although older children and adults are less susceptible to mercury than infants in the
womb, they are still vulnerable to the potentially adverse impacts of mercury exposure.'” Some
symptoms of methylmercury poisoning in adults or children include, loss of peripheral vision,
pins and needles feelings in the hands, feet, and/or around the mouth, lack of coordination of
movements, impairments of speech, hearing and/or walking, and muscle weakness.'® Children
poisoned by mercury may experience kidney damage as well as issues with their nervous and
digestive systems."?

B. The Clean Air Act

The Clean Air Act (CAA, 42 U.S.C. 7401 et seq.) was created “to protect human health
and the environment from emissions that pollute ambient, or outdoor, air” and has been amended
many times.2’ Most notable, as it relates to the Mercury and Air Toxics Standards (MATS) rule,
are the amendments of 1990. Among other things, the 1990 amendments made significant
changes to two existing programs in Title I of the CAA—the National Ambient Air Quality
Standards (NAAQS) and the National Emissions Standards for Hazardous Air Pollutants
(NESHAP) program.”

Title I of the CAA requires that the Environmental Protection Agency (EPA) set NAAQS
for the six criteria pollutants—carbon monoxide, sulfur dioxide, oxides of nitrogen, lead,

12 CDC, Public Health Statement Mercury, Agency for Toxic Substances and Disease Registry (1999), available at
https://www.atsdr.cde.gov/ToxProfiles/tp46-c1-b.pdf.

3 Td.

Y EPA, How People are Exposed to Mercury, Exp es to Methylmercury, How Does Mercury get into Fish and
Shellfish, (last visited May 15, 2019), available at https://www.epa.gov/mercury/basic-information-about-mercury.
[H Id

16 CDC, Public Health Statement Mercury, Agency for Toxic Substances and Disease Registry (1999), available at
https:/fwww.atsdr.cdc.gov/ToxProfiles/tp46-c1-b.pdf.

17 EPA, Basic Information About Mercury, What is Mercury, (last visited May 15, 2019), available at
https:/fwww.epa.gov/mercury/basic-information-about-mercury.

I8 Id.

19 EPA, Basic Information About Mercury, What is Mercury (last visited May 15, 2019), available at
https:/fwww.epa.gov/mercury/basic-information-about-mercury.

* James E. McCarthy, et al., Congressional Research Service, Clean Air Act: A Summary of the Act and Its Major
Reguirements, (Jan. 6, 2011), available at https://fas.org/sgp/crs/misc/RL30853.pdf.

2 EPA, Overview by Section of CA4 (last visited May 16, 2019), https://www3 .epa.gov/airtoxics/overview.html.
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particulates, and ozone. Some of the standards and programs in the CAA targeting the six
criteria pollutants include New Source Review, New Source Performance Standards (NSPS), and
State Implementation Plans (SIPs).?*

Section 112 of the CAA requires that the EPA promulgate regulations establishing
emission standards for hazardous air pollutants (HAP) listed in Section 112(c). 2 More
specifically, section 112 requires that the EPA establish Maximum Achievable Control
Technology (MACT) standards for sources of the 187 hazardous air pollutants (HAPs) listed in
the CAA, and specify categories of sources that will be subject to these emission standards.>*
The agency “is required to set standards for sources of the listed pollutants that achieve “the
maximum degree of reduction in emissions” taking into account cost and other non-air-quality
factors.”>® EPA must revise these standards at least every eight years and on its own initiative,
or inziesponse to a petition, EPA can add or delete substances or source categories from the
lists.

Under section 112(c) of the CAA, the EPA is required to publish and regularly update “a
listing of all categories and subcategories of major and area sources that emit HAPs.™?" Section
112(n) requires EPA to study further HAP emissions from certain entities before engaging in a
rulemaking process. Specifically, the EPA must “perform studies concerning HAP emissions
and control technologies from electric utility steam-generating units, coke oven production, and
publicly-owned treatment works™ that included “a study of mercury, associated emissions, health
and environmental effects, and control technologies for mercury.”?®

C. History of Mercury and Air Toxics Standards (MATS) Regulation

The history of the MATS regulation dates back to the 1990 Clean Air Act Amendments.
Pursuant to Section 112(n)(1) of the CAA as amended in 1990, the EPA was required to conduct
studies on coal- and oil-fired electric utility steam generating units (EGUs) to inform the EPA’s
decision on whether it was “appropriate and necessary” to regulate EGUs under section 112 of
the CAA.?® These studies included a study to evaluate “the hazards to public health reasonably
anticipated to occur as the result of HAP emissions from EGUSs after imposition of the
requirements of the CAA™ (the “Utility Study™) and a study to “consider the rate and mass of
[mercury] emissions, the health and environmental effects of such emissions, technologies which

2Id.
B,
* Id.; The 1990 amendments specified 189 pollutants, but P.L. 102-187, enacted on December 4, 1991, deleted
hydrogen sulfide from the list of toxic pollutants, leaving only 188. On December 19, 2005, EPA removed methyl
ethyl ketone (MEK) from the list of toxic air poll The total ber of listed air toxics is now 187.
Brd

% James E. McCarthy, et al., Congressional Research Service, Clean Air Act: A Summary of the Act and Its Major
Requirements, (Jan. 6, 201 1), available at htps://fas. org/sgp!crs.-’mlschLNSﬁ pdf EPA, Summary of the Clean
Air Act (last visited May 16, 2019), available at https://www.epa.gov/laws y-clean-air-act,

’: EPA, Overview by Section of CAA (last visited May 16, 2019), https: Jwww3. epa.gov/airtoxics/overview.html.

% Id.

 See Clean Air Act § 112(n).
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are available to control such emissions, and the costs of such technologies™ (the “Mercury
Study”). The third required study was a report by the National Institute of Environmental
Health Sciences (NIEHS) that “determine[d] the threshold level of Hg exposure below which
adverse human health effects are not expected to occur.”*® The purpose of these studies was for
the results to inform the EPA’s decision regarding whether it was “appropriate and necessary” to
regulate EGUs under section 112 of the CAA.

The EPA issued the “Mercury Study” required under section 112 of the CAA to Congress
in December 1997.3! Among other things, the study found that “[m]ost of the [mercury] in the
atmosphere is elemental [mercury] vapor, which circulates in the atmosphere for up to a year,
and therefore can be widely dispersed and transported thousands of miles from likely sources of
emission.”* Further, according to the Study, “current anthropogenic emissions were only one
part of the [mercury] cycle” and “the flux of [mercury] from the atmosphere to land or water at
any one location is comprised of contributions from the natural global cycle, including re-
emissions from the oceans, international sources, regional sources, and local sources.” The
“Study also found that fish consumption dominates the pathway for human and wildlife exposure
to [methylmercury] and that there was a plausible link between anthropogenic releases of
[mercury] from industrial and combustion sources in the U.S. and [methylmercury] in fish.”** In
the Study, “EPA explained that, given the current scientific understanding of the environmental
fate and transport of this element, it was not possible to quantify how much of the
[methylmercury] in fish consumed by the U.S. population results from U.S. anthropogenic
emissions, as compared to other sources of [mercury] (such as natural sources and re-emissions
from the global pool).”**

The EPA issued the “Utility Study” required under section 112 to Congress in February
199836 As part of the study, EPA collected HAP emissions test data from 52 EGUs and that
data, along with facility specific information, was used to estimate HAP emissions from all 684
utility facilities.’” EPA determined that 67 HAP were emitted from EGUs and the agency
conducted a screening level assessment of those HAP to prioritize the list of pollutants for
further analysis. There were 14 HAP identified as priority for further assessment — 12 were
identified based on inhalation exposure and risk and six, including mercury, were identified for
multipathway assessment of exposure and risk.*® Based on the assessment, EPA determined that
mercury from coal-fired EGUs was the HAP of greatest concern. In addition, the Study
evaluated HAP emissions based on two scenarios — a 1990 base year and 2010 projected

76 Fed. Reg. 24976, 24982 (May 3, 2011),

3 EPA, Mercury Study Report to Congress, Volume 1. Executive Summary (Dec. 1997), available at
https://www.epa.gov/sites/production/files/2015-09/documents/volume1.pdf.

3276 Fed. Reg. 24976 (May 3, 2011).
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emissions, EPA selected the 2010 scenario “to meet the section 112(n)(1)(A) mandate to
evaluate hazards “after imposition of the requirements of the Act.”**

In addition to the reports required under section 112(n) of the CAA as amended in 1990,
Congress, in conference report language associated with the EPA’s Fiscal Year (FY) 1999
appropriations, directed EPA to fund the National Academy of Sciences (NAS) to perform an
independent study on the toxicological effects of methylmercury and to prepare
recommendations on the establishment of a scientifically appropriate methylmercury exposure
reference dose.*” In addition, Congress indicated that the EPA should not make the appropriate
and necessary regulatory determination for mercury emissions until EPA reviewed the results of
the NAS study.*! NAS conducted an 18-month study examining the health effects of
methylmercury and reported the findings of the study to EPA in July 2000.%

At the end of the Clinton Administration in December 2000, the EPA issued a notice of
regulatory finding making nine conclusions based on the information in the record and finding
that it was appropriate and necessary to regulate EGUs under section 112 of the CAA.* In the
finding, the EPA explained, among other things, that “it was appropriate to regulate HAP
emissions from coal- and oil-fired units because it had identified certain control options that, it
anticipated, would effectively reduce HAP from such units.”* Moreover, “[o]nce EPA
determined that it was ‘appropriate’ to regulate coal- and oil-fired EGUs under CAA section 112,
EPA next concluded that it was also ‘necessary’ to regulate HAP emissions from such units
under section 112 ‘because the implementation of other requirements under the CAA will not
adequately address the serious public health and environmental hazards arising from such
emissions identified in the Utility RTC and confirmed by the NAS Study, and which section 112
is intended to address.””*

As a result, on December 20, 2000, EPA issued a finding pursuant to CAA section
112(n)(1)(A) that it was appropriate and necessary to regulate coal- and oil-fired electric utility
steam generating units (EGUs) under the CAA section 112 and added EGUs to the CAA section
112(c) list of source categories that must be regulated.*®

In January 2004, during the George W. Bush Administration, EPA proposed to reverse
the Clinton Administration’s “necessary and appropriate finding” and regulate mercury under a
different section of the CAA—section 111. At that time, “EPA proposed section 112 standards
for [mercury] emissions from coal-fired EGUs and nickel emissions from oil-fired EGUs, and, in

R

“ H.R. Conf. Rep. No. 105-769, at 281-282 (1998). National Research Council (NAS), Toxicological Effects of
Methylmercury, Committee on the Toxicological Effects of Methylmercury, Board on Environmental Studies and
Toxicology, National Research Council (2000).

“i 76 Fed. Reg. 24976, 24982 (May 3, 2011).

2.

4 65 Fed. Reg. 79825 (Dec. 20, 2000).

“1d

SHd
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the alternative, proposed to remove EGUs from the section 112 list based on a finding that it was
neither appropriate nor necessary to regulate EGUs under this section of the [CAA]. EPA also
proposed to regulate mercury from coal-fired EGUs under CAA section 111.

In March 2005, “EPA issued a final revision of the appropriate and necessary finding
from coal- and oil-fired EGUs and removed such units from the section 112 list.”*’ Ultimately,
EPA did not finalize the proposed section 112 standards for mercury and nickel, but EPA did
finalize the regulation under section 111 to reduce mercury emissions from coal-fired EGUs. In
February 2008, the D.C. Circuit vacated both the action to remove EGUs from the section 112
list and the section 111 rule to limit mercury emissions.”*® The D.C. Circuit “determined that
EPA violated the CAA by removing EGUSs from the 112 list” and EGUs remained a section
112(c) listed source category.*

During the Obama Administration, the EPA reinstated the “necessary and appropriate™
finding and proceeded to regulate mercury under section 112. On March 16, 2011, the EPA
issued a proposed rule proposing the National Emission Standards for Hazardous Air Pollutants
(NESHAPs) for EGUs under section 112 of the CAA and proposing revised new source
performance standards (NSPS) for fossil fuel-fired EGUs under CAA section 111(b).*° On
December 21, 2011, EPA announced a final rule to limit mercury, acid gases, and other toxic
pollution from power plants.*! The final rule, entitled “National Emission Standards for
Hazardous Air Pollutants from Coal- and Oil-Fired Electric Utility Steam Generating Units and
Standards of Performance for Fossil-Fuel-Fired Electricity Utility, Industrial-Commercial-
Institutional, and Small Industrial Commercial-Institutional Steam Generating Units” was
published in the Federal Register on February 16, 2012, and was to become effective in April
2012.52 EPA refers to these as the “Mercury and Air Toxics Standards,” or “MATS” and the rule
is also known as the “Utility MACT” rule. The Utility MACT rule set new hazardous air
pollutant emissions limits, known as Maximum Achievable Control Technology (MACT)
standards, for coal and oil-fired power plants, as well as New Source Performance Standards
(NSPS) for electric generating units for particulate matter, sulfur dioxide, and nitrogen oxides.*

EPA, however, interpreted the statutory phrase “appropriate and necessary” in a way that
precluded them from considering cost when deciding whether to regulate power plants under the

‘TEPA, Fact Sheet, Mercury and Air Toxics Standards for Power Plants, available at
https://www.epa.gov/sites/production/files/2015-11/d ts/20111221 yfs.pdf.

8

"ty

576 Fed. Reg. 24976 (May 3, 2011).

SUEPA, Mercury and Air Toxics Standards, EPA Announces Mercury and Air Toxics Standards (MATS) for Power
Plants — Technical Information, (last visited May 16, 2019) available at hitps://www.epa.gov/mats/epa-announces-
mercury-and-air-toxics-standards-mats-power-plants-technical-information.

5277 Fed. Reg. 9304.

53 EPA, Regulatory Impact Analysis of the Proposed Toxics Rule: Final Report (Mar. 2011), available at
https://www3.epa.govittn/ecas/regdata/RIAs/ ToxicsRuleRIA.pdf; EPA, Regulatory Impact Analysis for the Final
Mercury and Air Toxics Standards (Dec. 2011), available at https://www.epa.gov/sites/production/files/2015-
11/documents/matsriafinal. pdf.
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NESHAP program.> A group of 23 states along with industry groups challenged the final rule
in the D.C. Circuit because the EPA did not consider cost in promulgating the rule.’® A divided
panel of the D.C. Circuit upheld EPA’s decision not to consider cost, and the Supreme Court
granted certiorari. The Supreme Court reversed the D.C. Circuit’s decision, with Justice Scalia
writing for majority, and remanded the rule back to the EPA for further consideration.’® Justice
Scalia explained that two fundamental administrative law doctrines governed—Stare Farm and
Chevron—and by applying these principles, the Court found that because the phrase “appropriate
and necessary” requires at least some attention to cost, EPA’s interpretation that the cost of
implementing the regulation did not need to be considered in the rulemaking process violated the
aforementioned administrative law doctrines.”

In response to Michigan v. EPA4, EPA issued a supplemental “appropriate and necessary™
finding in April 2016 based on its review of the 2012 rule’s estimated costs.’® In the 2016
Supplemental Finding, the EPA used two approaches, finding in each that the cost-benefit
analysis supported the MATS regulation:

The first and preferred approach evaluated whether compliance costs were
reasonable based on the industry’s historical annual revenues and capital
expenditures, retail electricity rates, and potential impacts on reliability. The
second approach involved a direct comparison of the estimated compliance costs
and the estimated benefits, which included co-benefits. The 2016 Supplemental
Finding concluded that under both approaches, it is appropriate and necessary to
regulastge HAPs, including mercury, from power plants after considering regulatory
costs.

With respect to the cost-benefit analysis approach put forth by the EPA, the agency
justified finding that it is “appropriate” to regulate HAPs emissions from EGUs in part by
looking at the co-benefits. In doing so, “the EPA estimated that the final MATS would yield
total annual monetized benefits (in 2007 dollars) of between $37 billion to $90 billion using a 3-
percent discount rate and $33 billion to $81 billion using a 7-percent discount rate in addition to
many categories of unquantified benefits in comparison to the projected $9.6 billion in annual
costs.”® In these estimated benefits, however, “[n]early all of the monetized benefits were from

377 Fed, Reg. 9304, 9363 (Feb. 16, 2012). EPA found regulation “appropriate” because power plants’ emissions
of hazardous air pollutants posed serious health risks, and a number of control options were available to reduce those
emissions; New Jersey v. EPA, 517 F.3d 574, 580, 583 (D.C. Cir. 2008). It found regulation * ¥ L

the Act’s other requirements had failed to sufficiently reduce the health risks.

55 White Stallion Energy Ctr., LLC v. EPA, 748 F.3d 1222, 1233 (D.C. Cir. 2014) (per curiam).

% Justice Scalia was joined by Chief Justice Roberts, as well as Justices Kennedy, Thomas, and Alito. Justice
Thomas also filed a concurrence in which he questioned the constitutionality of Chevron deference. See Michigan v.
EP4, 135S, Ct. at 2712-14 (Thomas, J., concurring).

57129 Harv. L. Rev. 311, Environmental Law, Michigan v. EPA (Nov. 2015), available at
https://harvardlawreview.org/2015/11/michigan-v-epa/.

58 81 Fed. Reg. 24420 (Apr. 25, 2016).

5 Id

0 Id.
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the rule’s particulate matter co-benefits.”®' The benefits from HAPS emission reductions alone
were estimated at up to $6 million annually.®

D. EPA’s Recent Actions Relating to the MATS Regulation

The 2016 Supplemental Finding was challenged in 2016 in Murray Energy Corporation
v. EPA. The case is still pending; however, the D.C. Circuit Court is “holding the case in
abeyance to allow time for the Trump Administration to review the finding and related legal
framework.”®?

On December 27, 2018, the EPA issued a proposed rule relating to NESHAPs for
EGUs.% In the federal register notice, the EPA makes four proposals: (1) to determine that it is
not “appropriate and necessary” to regulate HAP emissions from coal- and oil-fired EGUs plans
under section 112 of the CAA; (2) to keep coal- and oil-fired EGUs as a source category on the
CAA Section 112(c) list of sources that must be regulated under section 112(d) of the CAA,
thereby keeping the emission standards and other requirements of the MATS rule in place for
coal- and oil-fired power plants; (3) to solicit comment on whether the Agency has the authority
and/or obligation to delist EGUs from section 112(c) of the CAA and rescind the NESHAP for
coal- and oil-fired EGUs; and (4) to propose the results of the residual risk and technology
review (RTR) of the NESHAP for coal- and oil-fired EGUs.® After publishing the proposed
rule in the federal register on February 7, 2019, the EPA held a public hearing on the proposals
on March 18, 2019, and collected public comments on the proposal until April 17, 2019.5

_ The EPA proposes to revise the “appropriate and necessary” finding in response to the
Supreme Court’s decision in Michigan v. EPA requiring that the Agency consider cost when
deciding whether it is appropriate and necessary under section 112 of the CAA to regulate HAP
emission from coal- and oil-fired EGUs.%” The EPA concluded that the 2016 Supplemental
Finding was flawed in a number of ways, including because the “preferred approach” in the

6! Kate Shouse, Congressional Rescarch Service, EPA Reconsiders Basis for Mercury and Air Toxics Standards
(Jan. 18, 2019), available at https://fas.org/sgp/ers/misc/IF11078.pdf.

2 Anne E. Smith testimony, Hearing before the Subcommittee on Energy and Power, Committee on Energy and
Commerce onThe American Energy Initiative — A Focus on What EPA s Ultility MACT Rulfe Will Cost U.S.
Consumers, Feb. 8, 2012 (112th Cong,, serial no. 112-113).

3 Britt Speyer Fleming and Stephen C. Fotis, EPA R iders Cost Justification for MATS and Proposes No
Additional Requirements for Power Plans, THE NATIONAL Law REVIEW (Jan. 9, 2019), available at
https://www.natlawreview.com/article/epa-reconsiders-cost-justification-mats-and-proposes-no-additional-
requirements.

 EPA, Mercury and Air Toxics Standards, Regulatory Actions — Final Mercury and Air Toxics Standards (MATS)
for Power Plants (Dec. 27, 2018), available at https://www.epa.gov/mats/regulatory-actions-final ury-and-air-
toxics-standards-mats-power-plants.

5 84 Fed. Reg. 2670.

% U.S. Environmental Protection Agency, Public Hearing Registration for Proposed Revised Sup)
and Results of the Residual Risk and Technology Review (last visited May 16, 2019), available at
https://www.epa.gov/mats/forms/public-hearing-registration-proposed-revised-supplemental-finding-and-results-
residual.

7 84 Fed. Reg. 2670, 2672.

I
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2016 Supplemental Finding—the “cost reasonableness™ approach—disregarded the Supreme
Court’s suggestion in Michigan v. EPA that the EPA “must meaningfully consider cost within

the context of a regulation’s benefits” under section 112(n)(1) of the CAA.%® More specifically,
the EPA said that “[b]ecause the ‘cost reasonableness’ test failed to consider cost in a meaningful
way relative to benefits, we, therefore conclude that approach did not adequately address the
Supreme Court’s instruction that a reasonable regulation requires an agency to fully consider ‘the
advantages and disadvantages’ of a decision.”®

Furthermore, the EPA said that the “alternative approach” in the 2016 Supplemental
Finding improperly considered co-benefits from non-HAP emission reductions. The EPA said
that the “the EPA’s equal reliance on the particulate matter (PM) air quality co-benefits projected
to occur as a result of the reduction in HAP was flawed as the focus of CAA section
112(n)(1)(A) is HAP emissions reductions.”” Moreover, the EPA said:

[I]t would be highly illogical for the Agency to make a determination that regulation
under CAA section 112, which is expressly designed to deal with HAP, is justified
principally on the basis of the criteria pollutant impacts of these regulations. That
is, if the HAP-related benefits are not at least moderately commensurate with the
cost of HAP controls, then no amount of co-benefits can offset this imbalance for
purposes of a determination that it is appropriate to regulate under CAA section
112(n)(1)(A).™

Instead, in the current proposal, the EPA said that, after considering the cost of
compliance relative to the HAP benefits of MATS, the Agency determined it was not
“appropriate and necessary™ to regulate coal- and oil-fired EGUs under section 112 of the
CAA.™ To support this determination, the EPA stated:

The EPA has reexamined the cost analyses presented in the 2016 Supplemental
Finding and proposes to determine that neither of the Finding's approaches to
considering cost satisfies the Agency’s obligation under CAA section 112(n)(1)(A)
as interpreted by the Supreme Court in Michigan. Instead, we use a different
consideration of cost for purposes of the appropriate and necessary finding, one that
we believe aligns with the purpose of CAA section 112(n)(1)(A) as set forth in
Michigan. We propose to directly compare the cost of compliance with MATS
with the benefits specifically associated with reducing emissions of HAP as the
primary inquiry in this finding, in order to satisfy our duty to consider cost in the
context of CAA section 112(n)(1)(A). . . . In this action, the EPA proposes to
conclude that it is not appropriate and necessary to regulate HAP from EGUs under
CAA section 112 because the costs of such regulation grossly outweigh the HAP
benefits. . . . A proper consideration of costs based on this approach demonstrates

8 Id. at 2675.

% Id. at 2675.

0 Id. at 2675-76.
™ Id. at 2676.

2 1d.
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that the total cost of compliance with MATS ($7.4 to $9.6 billion annually) dwarfs
the monetized HAP benefits of the rule ($4 to $6 million annually). As discussed
further below, while there are unquantified HAP benefits and significant monetized
PM co-benefits associated with MATS, the Administrator has concluded that the
identification of these benefits is not sufficient, in light of the gross imbalance of
monetized costs and HAP benefits, to support a finding that it is appropriate and
necessary to regulate EGUs under CAA section 112,73

The Agency points to the statutory text of section 112(n)(1)(A) of the CAA and the
Supreme Court’s decision in Michigan v. EPA to justify focusing the “appropriate and
necessary” decision on HAP-specific benefits and costs.” First, the EPA notes that the study
required in section 112(n)(1)(A)—the “Utility Study”—directly focuses on the harms that will
occur as a result of HAP emissions, and the EPA points out that Congress directed the “EPA to
study HAP effects under CAA section 112 after other provisions of the CAA had been
implemented” and that this “suggests that Congress envisioned that the judgment about whether
additional regulation was appropriate and necessary should be predicated primarily on an
assessment of HAP emissions from the source category.”™ Second, the EPA says that primarily
considering the costs of MATS in contrast to the HAP benefits of hazardous pollution reductions
from MATS—and not giving equal weight to non-HAP co-benefits in this comparison—is
consistent with the overall structure of the CAA.”® EPA noted:

Congress established a rigorous system for setting standards of acceptable levels of
criteria air pollutants and wrote a comprehensive framework directing the
implementation of those standards in order to address the health and environmental
impacts associated with those pollutants. . . . [T]he vast majority of estimated
monetized benefits resulting from MATS are associated with reductions in PM 25
precursor emissions, principally NOy and SOz, Both NOy and SO; are criteria
pollutants and precursors to criteria pollutants that are already addressed by the
cavalcade of statutory provisions governing levels of these pollutants, including the
National Ambient Air Quality Standards (NAAQS) provisions that require the EPA
to set standards for criteria pollutants requisite to protect public health with an
adequate margin of safety, and by state, regional, and national rulemakings
establishing control measures to meet those levels. To the extent that additional
reductions of these criteria pollutants are necessary to protect public health,
regulation explicitly targeted at these pollutants is best reserved for the NAAQS
program, under which Congress provided the EPA ample authority to regulate.”

While the EPA is proposing to find that it is not “appropriate and necessary” to regulate
HAP emissions from coal- and oil-fired EGUSs plans under section 112 of the CAA, the EPA is

B Id. at 2676-77.

T 1d. 2677.

75 Id. at 2677 (emphasis in original).
6 1d. 2677.

T Id. at 2677,
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proposing to keep coal- and oil-fired EGU source category on the CAA section 112(c)(1) list and
therefore keep the section 112(d) emission standards that were promulgated in 2012.7® The EPA
points to the D.C. Circuit Court’s decision in New Jersey v. EPA (D.C. Cir. 2008) and notes that
under this decision, “the EPA’s determination that a source category was listed in error does not
by itself remove a source category from the CAA section 112(c)(1) list—even EGUs,
notwithstanding their special treatment under CAA section 112(n).””” Instead, the EPA must
decide that the statutory criteria for delisting set forth in section 112(¢)(9) have been satisfied
before the Agency can remove a source category from the CAA section 112(c)(1) list.** In the
proposg}, the EPA asks for comments on its interpretation of the D.C. Circuit’s decision in New
Jersey.

Finally, the EPA also proposed the results of the residual risk and technology review
(RTR) of the NESHAP for coal- and oil-fired EGUs—which, under CAA, the EPA is required to
conduct every 8 years.*

E. Summary of Responses to the EPA’s Current Proposal

The EPA collected public comment on its proposed revised Supplemental Cost Finding
for MATS and the required RTR under the CAA, and the public comment period closed on April
17,2019.8 The EPA received nearly 500,000 comments on the Agency’s proposal.®* A high-
level preliminary review of some of the comments received by the Agency on some of the
proposals by the Agency—which are generalized and do not include positions on all of the
proposals that the EPA made in the 2018 proposed rule—indicates that three categories of
commenters include, but are not necessarily limited to, commenters that:

(1) Oppose and/or express concerns with EPA’s finding that it is not “appropriate and
necessary” to regulate hazardous air pollutant (HAP) emissions from coal- and oil-
fired EGUs plans under section 112 of the Clean Air Act (CAA) and support the
EPA’s decision to keep coal- and oil-fired EGUs as a source category on the CAA
Sectio;; 112(c) list of sources that must be regulated under section 112(d) of the
CAA,;

78 Id. at 2678.

™ Id, at 2678.

o

8 Id. 2678-79.

2 Id. at 2680.

83 U.S. Environmental Protection Agency, Public Hearing Registration for Proposed Revised Supplemental Finding
and Results of the Residual Risk and Technology Review (last visited May 16, 2019), available at
https://www.epa.gov/mats/forms/public-hearing-registration-proposed-revised-supplemental-finding-and-results-
residual.

8 National Emission Standards for Hazardous Air Pollutants: Coal- and Oil-Fired Electric Utility Steam
Generating Units — Additional Post-Pr lgation Aetions, Docket ID: EPA-HQ-OAR-2018-0794,
REGULATIONS.GOV (last visited May 16, 2019), https://www.regulations.gov/docket?D=EPA-HQ-OAR-2018-0794.
55 See, e.g., Letter from U.S. Chamber of Commerce to The Honorable Andrew Wheeler, Administrator, EPA,
Docket ID No. EPA-HQ-OAR-2018-0794 (Apr. 17, 2019); Letter from Emily Sanford Fisher, General Counsel and
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Republican Memorandum for May 21, 2019, Subcommittee on Oversight and Investigations
Hearing
Page 13

(2) Support EPA’s finding that it is not “appropriate and necessary” to regulate hazardous
air pollutant (HAP) emissions from coal- and oil-fired EGUs plans under section 112
of the Clean Air Act (CAA) and support the EPA’s decision to keep coal- and oil-
fired EGUs as a source category on the CAA Section 112(c) list of sources that must
be regulated under section 112(d) of the CAA;® and

(3) Support EPA’s finding that is not “appropriate and necessary™ to regulate hazardous
air pollutant (HAP) emissions from coal- and oil-fired EGUs plans under section 112
of the Clean Air Act (CAA) and oppose the EPA’s decision to keep coal- and oil-
fired EGUs as a source category on the CAA Section 112(c) list of sources that must
be regulated under section 112(d) of the CAA."

In the second bucket of commenters—those that support the decision to remove the
appropriate and necessary finding and the decision to keep EGUSs as a source category on the
CAA Section 112(c) list of sources—at least one commenter indicated that it was their
understanding that the Supreme Court in Michigan “clearly directed the agency to determine
whether the costs of regulation of HAP emissions outweigh the benefits” and it therefore was
inappropriate for the EPA to heavily rely on co-benefits of fine particulate removal.”®® Notably,
during oral argument in Michigan v. EPA, Chief Justice John Roberts “questioned the
‘disproportionate’ nature of the mercury and air toxic rule’s PM-2.5 co-benefits, suggesting they
might represent an ‘end run around’ national ambient air quality standards.”®® Moreover, “the
chief justice’s questioning focused on the appropriateness of a pollutant that already has its own
regulatory framework taking on such a dominant role as a co-benefit for another type of
pollutant,”*®

Corporate Secretary, Edison Electric Institute to the Honorable William L. Wehrum, Docket ID No. EPA-HQ-OAR-
2018-0794 (Mar. 26, 2019).

# See, e.g., Letter from Scott A. Weaver, Director, Air Quality Services, American Electric Power, to Dr. Nick
Hutson, Energy Strategies Group, Sector Policies and Program Division, EPA, Docket ID No. EPA-HQ-OAR-2018-
0794 (Apr. 16, 2019); Letter from Brenda E. Brickhouse, Vice President, Environment and Energy Policy, The
Tennessee Valley Authority, to Sir or Madam, EPA, Docket ID No. EPA-HQ-OAR-2018-0794 (Apr. 17, 2019).

57 See, e.g, Letter from Murray Energy Corporation, to The Honorable Andrew Wheeler, Administrator, EPA,
Docket ID No. EPA-HQ-OAR-2018-0794 (Apr. 17, 2019).

% Letter from Scott A. Weaver, Director, Air Quality Services, American Electric Power, to Dr. Nick Hutson,
Energy Strategies Group, Sector Policies and Program Division, EPA, Docket ID No. EPA-HQ-OAR-2018-0794
(Apr. 16, 2019).

 Scott Bloomberg, EPA's Particulate Matter Co-Benefits: A Case of Ever-Declining Credibility, BLOOMBERG
BNA (May 31, 2016), available at https://www.nera.com/publications/archive/2016/epa_s-particulate-matter-co-
benefits--a-case-of-ever-declining-c¢.html.
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Regulatory Policy

How agencies justify their rules is an area of growing focus, particularly as environmen-
tal economics has evolved to contemplate the co-benefits of rulemakings. In this piece, the
NERA consultancy’s Scott Bloomberg details why EPA's projections of regulatory impacts
do not take cleaner air into account and do not appropriately acknowledge uncertainties.

EPA's Particulate Matter Co-Benefits: A Case of Ever-Declining Credibility

federal regulations. A central feature of a regula-
tory impact analysis is comparison of a rule's esti-
mated benefits to its estimated compliance costs. The

By Scorr J. BLOOMBERG R egulatory impact analyses are required for major

Seott J. Bl b is a vice president in

NERA Economic Consulting’s Energy & Envi-
ronment group. For almost 15 years, he has
been evaluating the national and regional
effects of proposed environmental regulations
in the electricity sector. He is not related to
Michael Bloomberg, owner and chief execu-
tive officer of Bloomberg LP.

benefits attributed to a rule may include “co-benefits"—
beneficial impacts that are not the direct objective of
the regulation. One might expect co-benefits to play
only a subsidiary role in the justification for a new regu-
lation. But the opposite has become the norm in impact
analyses for EPA’s air rules, in which direct benefits of
each new rule are, more frequently than not, over-
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whelmed by estimates of co-benefits from ambient fine
particulate matter (PM-2.5).

The dominant role of PM-2.5 co-benefits in EPA's
regulatory analyses has been questioned for many
years, including in Supreme Court oral arguments last
year regarding EPA's 2011 power plant rule on emis-
sions of mercury and air toxics. In that case, Michigan
v. EPA, Chief Justice John Roberts questioned the “dis-
proportionate” nature of the mercury and air toxics
rule's PM-2.5 co-benefits, suggesting they might repre-
sent an “end run around’ national ambient air quality
standards. The chief justice's questioning focused on
the appropriateness of a pollutant that already has its
own regulatory framework taking on such a dominant
role as a co-benefit for another type of pollutant.

In this commentary, [ wish to bring attention to a
separate and additional concern related to the credibil-
ity of those co-benefit estimates. Issues also have been
raised about the credibility of the mercury rule regula-
tory impact analyses co-benefits, but the pomr is that
the credibility of PM, ; co-benefits also is decli as
they accumulate in more and more impact ana]yses
The cause of the declining credibility lies in the incon-
sistent manner in which EPA calculates PM-2.5 co-
benefits relative to EPA’s ambient air standards deter-
mination and the fact that the air is getting cleaner.

This issue, while certainly present in the mercury im-
pact analysis, is even more troubling in regulatory im-
pact analyses submitted to the Office of Information
and Regulatory Affairs since 2011. To make the point,
the focus should be on one of the most recent impact
analyses containing PM-2.5 co-benefits estimates-the
Clean Power Plan or climate rule regulatory analysis fi-
nalized in 2015. The climate rule targets CO, emissions,
so any benefits ascribed to CO, reductions would be
“penefits,” whereas any benefits attributable to reduc-
tions in other emissions (such as PM-2.5 and ozone pre-
cursors like SO, and NOy) would be “co-benefits."

What Is the Nature of the Inconsistency?

In a recent article in the journal Risk Analysis, Anne
Smith identifies inconsistencies between the way EPA
calculates criteria pollutant benefits and co-benefits in
its impact analyses and the reasoning that the EPA ad-
ministrator applies when determining the level at which
to set the air standards. Smith notes that co-benefits es-
timates are exceptionally susceptible to the credibility
issues that arise from such inconsistency, pointing to
both the mercury and the climate rule for power plants’
co-benefits as examples.

As detailed in Smith's article, the Clean Air Act re-
quires the air standards be set at a level that the EPA
administrator determines is “requisite to protect the
public health” with “an adequate margin of safety,”
based on the best available scientific evid on health
effects. But the epidemiological associations that are
the basis for the PM-2.5 NAAQS are not able to define
a clear point at which public health is protected (i.e., no
threshold has yet been identified). In that situation, the
EPA administrator turns to the question of “‘confi-
dence” in the conti ion of those iations below
the observed range of concentrations to help draw a
line:

In reaching demswns on alternative standard levels
to prop istrator judged that it was most
appmprial‘c to examine where the evidence of associa-

tions observed in the epidemiological studies was stron-
gest and, conversely, where she had appreciably less
confidence in the associations observed in the epide-
miological studies.

In 2013, after reviewing the scientific information,
EPA set the annual PM-2.5 National Ambient Air Qual-
ity Standards at 12 ig/m® because the Administrator de-
termined that to be the point. . .

.. where her confid in the magnitude and sig-

ifi of the ions is red 1 to such a de-

gree that a standard set at a lower level would not be

warranted to provide requisite protection that is neither

more nor less than needed to provide an adequate mar-
gin of safety.

These “associations” are the very foundation of
EPA's co-benefits calculations, and thus the above
statement strongly implies a near-zero confidence in
continued health risks calculated at ambient concentra-
tions of PM ; below the ambient air quality standards,
Logically, this can be translated to mean that the ex-
pected health risk change from a given unit of change
in PM-2.5 at an ambient PM-2.5 concentration of 5
pg/m* would be significantly less than from the same
unit of change starting at 13 pg/m®,

As demonstrated in Smith's article, however, EPA's
methodology for calculating health co-benefits ignores
this lack of confidence in health risks continuing below
the level of the PM-2.5 air standard, and instead assigns
an equal confidence (i.e., 100 percent confidence) that
the PM-2.5-mortality associations hold true all the way
down to a zero concentration. This is the primary
source of EPA's inconsi v with the air dard de-
termination, and she explains how this results in sub-
stantial overstatement of expected benefits, particularly
in the case of PM-2.5 health co-benefits.

Overstatement of PM-2.5 Co-Benefits
Increasing

Smith's article notes that this overstatement is ex-
tremely large when the calculation is for co-benefits
rather than direct benefits of the air quality standard it-
self, citing the co-benefits in the mercury and climate
rule as two recent examples. She does not, however,
note that the degree of overstatement is even larger for
the climate rule than the mercury case. However, that is
the logical implication of the i problem As
the ambient air in the U.S, gets cleaner, a greaher share
of the population will be living in areas where confi-
dence in the continued association between PM, 5 and
mortality is near zero. Thus, the degree of overstate-
ment in co-benefits estimates from one regulatory
analysis to the next has been increasing over time and
will continue to do so. Let's illustrate how this works us-
ing these same two regulatory impact analyses.

In both the mercury and climate rule impact analy-
ses, EPA estimated PM-2.5 co-benefits in the tens of bil-
lions of dollars per year. The diminished confidence of
the EPA Administrator that the PM-2.5-mortality asso-
ciation continues below the ambient air quality stan-
dard, however, is not reflected in any manner in EPA's
caleulations of these co-benefits.

For the mercury rule, these co-benefits accounted for
more than 99 percent of total benefits, which was the
basis for Chief Justice Roberts’ concern regarding their
“disproportionate” share. Their inclusion was the only
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reason EPA could justify the rule on a benefit-cost ba-
sis. In the CPP, approximately 50 percent of total ben-
efits is attributable to co-benefits, primarily from PM-
2.5, but also from ozone. While the share of total ben-
efits attributable to co-benefits is lower in the climate
than in the mercury rule, the climate rule's co-benefits
estimates are actually more unreliable.

In the mercury RIA, EPA provides data showing that
essentially all of the co-benefits are associated with
avoided deaths in areas projected to already be below
the annual PM-2.5 standard of 12 pg/m® (89 percent are
below 10 pg/m® and 27 percent are below 7.5 pg/m?).
EPA did not provide similar information for the climate
rule, but in a recent study for the Virginia Department
of Environmental Quality, NERA determined that 99
percent of the 2025 PM-2.5 precursor emission reduc-
tions in the proposed climate rule were projected to oc-
cur in counties with an expected PM-2.5 concentration
in 2020 less than 12 ig/m®, of which 97 percent are be-
low 10 ig/m® and 55 percent are below 7.5 ug/m®.

Thus, compared to the mercury co-benefits, the pro-
posed climate rule has double the co-benefits in areas
with expected PM-2.5 concentrations very far below the
ambient air quality standards (55 percent versus 27 per-
cent in areas less than 7.5 ig/m®), while the fraction of
co-benefits in areas at least 15 percent below the air
standard (i.e, less than 10 ig/m”) has also increased
substantially (i.e., to 97 percent from 89 percent). The
simple reason for this is that the mercury co-benefits
were based on air quality projected in 2015, while the
Clean Power Plan co-benefits were based on air quality
from 2020 and later—a much cleaner environment due
to a very large number of emissions regulations poised
to take effect after 2015.

While some, including Chief Justice Roberts, have
questioned the “legitimacy” of EPA's co-benefits in the
mercury rule, the PM-2.5 co-benefits in the climate rule

are even more unreliable and overstated because a far
greater share of those co-benefits are associated with
ever lower PM-2.5 concentrations for which the EPA it-
self has significantly reduced confidence in PM-2.5-
mortality associations. The continuing decline of SO,
and NO,; emissions, and hence, ambient PM-2.5 con-
centrations, over time will continue to increase the de-
gree of overstatement of EPA's PM-2.5 co-benefits in
each incremental air regulatory impact analysis going
forward.

Conclusion

Smith's article in Risk Analysis has brought attention
to the fact that the PM-2.5 co-benefits that pervade
EPA’s regulatory analyses for air standards are mis-
leadingly presented because they do not reflect EPA’s
own diminished confidence in risks in areas of the
country with air quality that already easily meets EPA's
own public health standards. Her article cites the co-
benefits in the mercury and climate impact analyses as

ples. This y explains how the PM-2.5
co-benefits in each successive new regulatory analysis
are becoming less credible, as they are increasingly af-
fected by the inconsistencies first described by Smith.
This situation can lead to false benefit-cost compari-
sons, particularly as EPA has been relying on health co-
benefits for an increasing share of its total benefits over
the last decades.

Until EPA’s method for assessing benefits in its regu-
latory impact analyses is made to be consistent with its
own regulatory determinations, one can only expect cri-
teria pollutant co-benefits to become even more over-
stated and unreliable over time. While the mercury rule
impact analysis is a prime example of excessive over-
reli on co-benefits, the co-benefits EPA has attrib-
uted to the regulatory analysis of the Clean Power Plan
are subject to an even greater degree of overstatement.

DAILY ENVIRONMENT REPORT  ISSN 1060-2976

BNA  5-31-16



Risk Analysis, Vol. 36, No. 9, 2016

Inconsistencies

146

DO 10111 1/risa 12517

in Risk Analyses for Ambient Air

Pollutant Regulations

Anne E. Smith*

1. BACKGROUND

This article describes inconsistencies between health risk analyses that the U.S. Environmen-
tal Protection Agency (EPA) uses to support its decisions on primary National Ambient Air
Quality Standards (NAAQS), and in the associated Regulatory Impact Analyses (RIAs) that
accompany each NAAQS rulemaking. Quantitative risk estimates are prepared during the
NAAQS-setting deliberations using inputs derived from statistical associations between mea-
sured pollutant concentrations and health effects. The resulting risk estimates are not directly
used to set a NAAQS, but incorporated into a broader evidence-based rationale for the stan-
dard that is intended to demonstrate conformity with the statutory requirement that primary
NAAQS protect the public health with a margin of safety. In a separate process, EPA staff
rely on the same risk calculations to prepare estimates of the benefits of the rule that are
reported in its RIA for the standard. Although NAAQS rules and their RIAs are released
simultaneously, the rationales used to set the NAAQS have become inconsistent with their
RIAs' estimates of benefits, with very large fractions of R1As’ risk-reduction estimates being
attributed to populations living in areas that will already be attaining the respective NAAQS.
This article explains the source of this inconsistency and provides a quantitative example
based on the 2012 revision of the fine particulate matter (PMzs) primary NAAQS. This arti-
cle also d ates how this inconsi is amplified when criteria pollutant co-benefits
are calculated in RIAs for non-NAAQS rules, using quantitative examples from the 2011
Mercury and Air Toxics Standards and the currently proposed Clean Power Plan.

KEY WORDS: Benefits; co-benefits; NAAQS; ozone; PM; 5; regulatory impact analysis

These reported associations, combined with a pre-
sumption that they represented a causal relationship,

When the primary particulate matter (PMas)
National Ambient Air Quality Standards (NAAQS)
were first established in 1997 (one for annual aver-
age and one for daily average ambient PM; s con-
centrations), the principal basis for those standards
was epidemiological evidence of positive statistical
associations between ambient PM; s levels and ad-
verse health effects, including premature death risk.

* Address correspondence 1o Anne E. Smith, Senior Vice Presi-
dent, NERA Economic Consulting, 1255 23rd Street NW, Suite
600, Washington, DC 20037, USA; anne.smith@nera.com.

were also used to calculate quantitative public health
risk estimates to supplement reasoning on setting the
NAAQS. Quantitative risk analyses based on epi-
demiological evidence have continued to be a cen-
tral feature of the review process for revisions of
the PM;s NAAQS since then, and have also been
a salient consideration in revisions of the NAAQS
for ozone. This article focuses on a quantitative in-
consistency that has emerged between the rationale
that U.S. Environmental Protection Agency (EPA)
Administrators use for setting a NAAQS when rely-
ing primarily on epidemiologically-based health risk
evid and the estimates of public health benefits
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from those rules that EPA staff produces in its Reg-
ulatory Impact Analyses (RIAs).!

2. THE RATIONALE FOR SETTING A
PRIMARY NAAQS

The Clean Air Act requires EPA? to sel the
primary NAAQS for each criteria pollutant at levels
that “are requisite to protect the public health”
while “allowing an adequate margin of safety.”(!)
This determination must be made without regard
to the potential cost of meeting the standard,®
and legal rationales for choosing a NAAQS tra-
ditionally involved a balanced consideration of
three attributes: (1) size of affected population,
(2) severity of effect, and (3) certainty of effect.’)
However, the evolution since 1997 towards greater
reliance on epidemiological evidence in setting a
NAAQS forced a shift in how the rationale could
be constructed, particularly for PMys. This was
because the available epidemiological studies on
several clearly adverse types of health effects (such
as premature death) have not been able to identify
a “threshold” or any other less sharp delineation
of a point where the risk per unit increment of
concentration appears to at te.* This situation
eliminates the first two of the three above-mentioned
considerations that EPA had typically relied on in

LA separate point of discussion regarding the quantitative risk es-
timates is whether the full body of scientific evidence is sufficient
to give confidence that these epidemiological associations reflect
a causal relationship between the pollutant and health endpoint
studied. This article does not attempt to add to that discussion.

2Formally, under the Clean Air Act, the responsibility for deciding
where to set a NAAQS is vested specifically in the Administrator.
‘Throughout this article, when I use the term “EPA," I am refer-
ring to the EPA Administrator. When not referring to the Ad-
ministrator specifically, I use the terms “EPA staff” or “Agency.”

3EPA staff and others often refer to this as a “threshold” for ef-
fects, but the phenomenon being sought to help identify a pro-
tective level for a particular adverse effect need not be a point
of sharp delineation where all population-wide effects end. Even
evidence of diminishment in the slope of the association would
be helpful but has not been consistently found. Lack of detection
of such a diminish in an iation, even if the d :
is causal at relatively high i does not
mean one does not exist at some relatively low concentration (see
Ref. 4, p. 382). This is because the epidemiological techniques
available have very limited ability to reliably discern the shape of
ap ial i [ lationship, and thus to in-
form the question of where or whether the association may end. It
is icall blished that idable i in mea-
surement of an explanatory variable (e.g., pollutant exposure)
make it difficult to statistically detect a threshold or other non-
linearity at low concentrations even when it actually exists.'®

Smith

NAAQS-setting rationales. That is, (1) the entire
U.S. population is now implicated as at risk at every
potential NAAQS level, and (2) the severity of
effect can no longer be seen to be changing as lower
potential NAAQS levels are considered. As a result,
consideration (3)—uncertainty about the reliability
of the epidemiologically estimated association—
has become the only consideration remaining
available to EPA for setting a primary NAAQS
above zero that can be argued to be adequately
protective of the public health as required by the
statute.

This shift in the nature of the scientific evidence
for setting a NAAQS was so profound that the U.S.
Court of Appeals ruled that the setting of a NAAQS
under these circumstances amounted to an uncon-
stitutional delegation of legislative power to the
Administrator unless she would first articulate
an “intelligible principle” for how to draw that
line.!) However, the Supreme Court overruled this
finding,”) with the result being that since then EPA’s
rationales for at least two of the NAAQS (i.e., PMas
and ozone) have largely emphasized identifying
a level at which continuation of the nonthreshold
statistical health associations becomes too uncertain
to indicate an actionable level of further public
health risk,

The preamble for the 2012 PMs NAAQS
decision provides an example. It starts by noting that
setting a standard based on epidemiological studies
that cannot identify a population threshold requires a
decision-making approach that “includes considera-
tion of how to weigh the uncertainties in the reported
associations across the distributions of PM,s con-
centrations in the studies and the uncertainties in
quantitative estimates of risk, in the context of
the entire body of evidence before the Agency.”®
Later, the document states, “[i]n reaching decisions
on alternative standard levels to propose, the Ad-
ministrator judged that it was most appropriate to
examine where the evidence of associations observed
in the epidemiological studies was strongest and, con-
versely, where she had appreciably less confidence
in the associations observed in the epidemiological
studies,”® and after a detailed discussion of the
epidemiological information states, “[t]he Adminis-
trator views this information as helpful in guiding her
determination as to where her confidence in the mag-
nitude and significance of the associations is reduced
to such a degree [emphasis added] that a standard
set at a lower level would not be warranted to
provide requisite protection that is neither more nor
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less than needed to provide an adequate margin of
safety.”(10)

Similarly, in 2008 EPA used lack of confidence
in continuation of the epidemiological associations
to lower levels as its rationale for not setting the
ozone NAAQS lower than 0.075 ppm despite clinical
evidence in the record of health responses at yet
lower concentrations. The ozone NAAQS preamble
states: “A standard set at a level lower than 0.075
would only result in significant further public health
protection if, in fact, there is a continuum of health
risks in areas with 8-hour average O3 concentrations
that are well below the concentrations observed in
the key controlled human exposure studies and if the
reported associations observed in epidemiological
studies are, in fact, causally related to O3 at those
lower levels. Based on the available evidence, the
Administrator is not prepared to make these as-
sumptions. Taking into account the uncertainties that
remain in interpreting the evidence from available
controlled human exposure and epidemiological
studies at very low levels, the Administrator notes
that the likelihood of obtaining benefits to public
health with a standard set below 0.075 ppm O3
decreases [emphasis added], while the likelihood of
requiring reductions in ambient concentrations that
go beyond those that are needed to protect public
health increases.”(!" The U.S. Court of Appeals
for the District of Columbia Circuit accepted this
rationale and upheld the standard in 2013.0%

Although the NAAQS rationales are not written
to conform to the terminology of probability or ex-
pected values, readers with decision analytic or other
risk analysis training would be inclined to interpret
the above quotes as expressing subjective judgments
about the probability that the health relationships
apparent in statistical associations cease to exist at
some point on the continuum of lower and lower am-
bient pollutant concentrations. A decision-analytic
interpretation of the above statements might be as
follows. In order for a selected NAAQS level to be
deemed as requisite to protect the public health,
EPA’s subjective probability that the relationship
exists at and below the selected NAAQS level must,
logically, be very nearly zero. (Indeed, the subjective
probability of continued effects must fall to nearly
zero at an ambient concentration somewhere above
the selected NAAQS level. This is because the
NAAQS needs to include at least some margin of
safety, and thus must be set at least somewhat lower
than the level where expected risk is deemed to
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become too small to be considered a public health
concern.)

3. THE RESULTING INCONSISTENCY IN
BENEFITS ESTIMATES FOR A NAAQS

Thus, in setting NAAQS using epidemiological
evidence, EPA has deemed quantitative estimates of
health risks for concentrations below the NAAQS far
less reliable and more inaccurate than the numerical
precision with which they are reported. In essence,
the NAAQS rationales give little or no weight to the
subset of the quantitative risk estimates the Agency
has placed in the record that have been calculated for
pollutant concentrations below the selected NAAQS
level. This lack of confidence in risk estimates from
that below-the-NAAQS range does not, however,
make its way into the RIAs that accompany the re-
lease of the final rules.

RIAs are documents that report on the benefits
and costs of each major new regulation, such as a
revised NAAQS. Federal regulatory agencies are
required to prepare RIAs by Executive Order of
the President.!"*") Although this requirement is
unrelated to the legal requirements of the statute
that motivates the regulation (such as the Clean
Air Act in the case of air pollutant regulations),
EPA’s RIAs for air regulations adopt the same
epidemiologically-based method of quantifying
health risks used when deliberating where to set
the NAAQS.* The consistency ends there, however.
At the same time that EPA is setting NAAQOS at
levels where it has minimal confidence that the
public health is affected at lower concentrations,
the Agency's RIAs are giving the same weight to
risks calculated for population exposures below the
NAAQS level as they do to risks calculated for
population exposures above the NAAQS level. That
is, RIAs assume elevated hazards exist with 100%
certainty for all ambient pollutant exposure levels
down to a zero concentralion, inconsistent with
EPA’s judgments (formed when assessing those pol-
lutants” hazards), which imply nearly 0% certainty.
EPA does not explain or try to justify why data that
are too uncertain to use in the NAAQS preamble
context are certain enough to use in the RIA con-
text. Although different certainty standards may be

4While the "benefits” in an RIA are stated as a monetary value to
be compared to the regulation’s costs, they are directly derived
from quantitative estimates of physical health effects.
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justified in the context of decisions with different
consequences, the contexts of a NAAQS preamble
and that NAAQS’s RIA are not very different at all.

This inconsistency was not always as pronounced
as it is now. Until 2009, risk reduction calculations
used in air RIAs were at least truncated for pollutant
concentrations below the lowest concentration level
measured in the epidemiological study being used to
make the risk estimates. RIAs would still include risk
reduction estimates below the prevailing NAAQS
level, as NAAQS levels have always been set at lev-
els above the lowest levels measured in the studies.
However, from 2009 onwards, RIAs eliminated even
that truncation, which resulted in a sudden and large
increase in RIA benefits estimates for PM;s and
ozone pollutant changes.!'®) The fact that RIAs cal-
culate health risk reductions below the NAAQS, and
now down to zero, is widely known but the following
examples quantify the extent to which this practice
results in upward-biased risk and benefits estimates.
This author recommends that EPA staff more clearly
communicate subjective epistemic uncertainty in its
RIA benefits estimates. More specifically, the author
recommends that the Agency’s central estimates
of benefits in its RIA be made consistent with the
science-policy judgments EPA makes in setting the
criteria pollutant standards. This recommendation
is in line with the need for more effective sensitivity
analysis capabilities for health risk analyses, as
described by Smith and Gans, ('8

4. OVERSTATEMENT OF EXPECTED
BENEFITS OF THE 2012 PM; s PRIMARY
NAAQS REVISION

The implications of this inconsistency are illus-
trated using as an example the RIA for the 2012 PM
NAAQS rulemaking.'") In this rulemaking, the an-
nual primary standard for PMz s was tightened from
an annual average of 15 to 12 ug/m®. In the asso-
ciated RIA, a range of 460 to 1,000 fewer prema-
ture deaths per year was esti d from tightening
the standard to 12 ug/m?. This range was derived by
applying two different concentration-response func-
tions to the Agency’s standard risk calculation for-
mula. The concentration-response coefficient for the
lower end of the range was derived using a coeffi-
cient from Krewski et al.,"® and the upper end of the
range was derived using a coefficient from Lepeule
etal."% A yet wider range of uncertainty in potential
mortality risk reductions exists, as explained in Ref.
16, but the following discussion addresses only how

Smith:

the Agency’s own range changes when the assump-
tions of the RIA's risk analysis are made consistent
with EPA’s reasoning when choosing how stringently
to set the standard.

Calculations were performed using EPA’s Ben-
MAP model, which is a PC-based program that en-
ables users to compute health risks associated with
criteria pollutants using the standard formulas that
EPA uses in its own RIAs, and using EPA’s or
their own input files and other assumptions.®® The
air quality input files that had been used for this
RIA’s calculations were obtained from EPA staff.
After confirming that BenMAP does indeed repli-
cate the mortality reduction estimates reported in
the RIA using those data, the same files were then
used to assess the portion of the RIA's premature
mortality estimates that are associated with the lin-
ear, no-threshold assumption that assumes that the
risk relationship continues to exist below the selected
MNAAQS. This analysis found that 70% of the bene-
fits for the standard of 12 pug/m® were due to reduc-
tions in PMz s from baseline levels that were already
attaining (i.e., lower than) that standard.

Given that the choice of a NAAQS level of
12 pg/m® meant that EPA assigned too little con-
fidence in the continuation of health effects below
12 pg/m?® to warrant setting the NAAQS at a lower
level, standard decision analysis would assign negligi-
ble probability to calculations of benefits from reduc-
tions that would be occurring from levels below that
NAAQS. That is, the expected values for 70% of the
Agency’s risk calculations should be approximately
zero. When a threshold is assumed at 12 ,ug!mj, Ben-
MAP calculates that the expected risk reduction of
that NAAQS would be 138 to 313 fewer premature
deaths per year, considerably lower than the 460 to
1,000 deaths reported in the RIA. (Dollar values of
the benefits also fall proportionally.)

As noted above, the rationale for the NAAQS
arguably implies that some of the benefits de-
rived from locations with concentrations just above
12 pg/m? also should be given less than 100% weight
because of EPA’s assurance that exposures to annual
average concentrations of 12 pg/m® are protective
with an adequate margin of safety. EPA rarely if ever
defines the magnitude of its margin of safety quan-
titatively. However, ranges for its magnitude could
be tested with sensitivity analyses. If, for example,
the margin of safety is taken to be about 1 pg/m?,
and a threshold is assumed in the risk relationship
13 _u.gfms, BenMAP calculates the expected benefits
associated with the selected NAAQS of 12 ;.ng)‘m:‘ are
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Table 1. Esti of Avoided Pi Deaths in 2020 for the 12 g/m® PM; s NAADS: RIA Assumplions Compared
to Alternative Views Suggested by EPA’s Rationale for that NAAQS
NAAQS-Based Risk
Confid: Category (k PM; 5 conc fon) Reduction Esti RIA-Based Risk Reduetion Estimate (% of total)
Already attaining (<12 pg/m®) Approximately 0 318 (70%)
Not attaining/in margin (e.g., >12 to 13 pg/m®) 0-117 117 (26%)
Not attainingfabove margin (e.g., >13 pug/m?) 21 (5%)
Confidence weighted
Total risk reduction estimate 21-117 456

only 21 to 48 deaths, less than 5% of the RIA's esti-
mate of benefits from that standard.

Whether the particular assumptions in this
analysis about where the concentration-response re-
lationship begins to exist are reasonable or should be
refined, its point is that the RIA’s benefits estimates
are very sensitive in the downward direction to
expressions of declining confidence in continuation
of the association at or just above the selected
NAAQS level. The result is that the RIA benefits
are substantially overstated compared to those that
would more appropriately reflect the subjective
weights expressed by EPA in its rationale for setting
the standard at 12 ug/m®. Table I contrasts the
results of the RIA with judgments about confidence
in those risk calculations that one might infer from
the NAAQS rationale, and illustrates one way that
RIAs could be enhanced to better cor icate to
the public the implications of the judgments made in
setting the NAAQS for the rule’s benefits estimates.

For simplicity, Table I summarizes only the
lower-bound benefits estimate of 460 deaths (which
BenMAP calculates more precisely as 456 deaths).
In this table, the risk estimates are divided into three
“confidence categories.” The lowest confidence cate-
gory is for risk reductions attributed to populations
already residing in areas of attainment (i.e., with
annual average concentrations less than 12 pg/m?).
Given the NAAQS rationale, the public health risk is
de minimis, and in weighted terms, would be nearly
zero, while in the RIA, which gives 100% weight
to all such risk calculations, benefits equal to about
318 deaths per year are assigned. The middle con-
fidence category is for risk reductions attributed to
populations in areas that are just above the NAAQS
before the standard is implemented, but close

5The upper-bound risk estimates would fall into the three rows in
the table in the same proportions as seen for the lower-bound
estimates in the table.

Fig. 1. Areas projected in the PMa s NAAQS RIA to experience
health benefits under the selected NAAQS of 12 ug/m? (456-1,033
avoided premature deaths, rounded to nearest death).

enough to attainment that they might be viewed as
being within the (undefined) “margin of safety.” (For
purposes of constructing the illustrative tabular sum-
mary, the margin of safety is assumed to be about
1 pg/m®, meaning that less than the NAAQS-based
weights would be declining or perhaps nearly zero
even within this category of baseline exposures.) To
reflect risk estimates that fall in this category, the
NAAQS-based risk reduction estimate is listed as be-
ing somewhere between 0 and 117, while the RIA
would assign it 117 with 100% confidence.

Finally, there are 21 avoided premature deaths
estimated for populations living in areas well above
the NAAQS. For this third category, the RIA's ben-
efits estimates can be considered consistent with the
NAAQS-based rationale. Note that for the PM;s
NAAQS RIA, this category accounts for only about
5% of the total RIA benefits estimate. It is recom-
mended that RIAs provide their benefits estimates
for criteria pollutants in a format such as Table I, and
more explicitly provide weighted benefits estimates
for confidence categories that are defined with respecr
to the NAAQS level.

Geographical representation of where these
health benefits are expected to occur is also interest-
ing to explore. The PMzs NAAQS RIA calculated
reductions in premature mortality only for areas that
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(b) (e}

Smith

Fig. 2. Sensitivity analysis of areas projected to expe-
rience health benefits under the 12 pg/m3 NAAQS:
(a) assuming benefits for all baseline PM2.5 levels; (b)
assuming risks exist only if baseline PM2.5 is above
12 pg/m3; (c) assuming risks exist only if baseline

™ ~ PM2.5 exceeds the selected standard by more than
1 pg/m3.
456-1033 avoided 138-313 avoided 21-48 avoided
premature deaths premature deaths. premature deaths

were within 50 km of a monitor that the RIA’s air
quality analysis projected would not attain the new
standard under baseline conditions. Fig. 1 shows the
locations in which the RIA’s estimate of 460-1,000
avoided premature deaths occur, It is notable that all
of those benefits occur in California. Fig. 2 zooms in
on California to show: (a) the areas in Fig. 1 where
benefits are attributed to reductions in PM; 5 at any
level (i.e., showing the same areas as in Fig. 1); (b) the
more limited areas projected to experience a health
benefit when only reductions in PM;s that start
above the 12 ug/m® NAAQS are considered; and (c)
the even more limited areas if a 1 ug/m® margin of
safety is assumed to be associated with the selected
standard of 12 ug/m®. That is, Fig. 2(c) only gives
weight to risks below 13 pg/m®. Both Figs. 2(b) and
(c) reveal a far smaller area of at-risk populations
than assumed in the RIA (i.e., than in Fig. 2{a)).
This example from the PM;s NAAQS RIA
brings to light another important uncertainty in its
mortality benefits. All of the benefits estimates for
the NAAQS of 12 pg/m? are based on PM, s changes
in California. The risk calculations for changes in
PM; s in California are performed using relative risk
estimates derived from the entire United States, yet
the epidemiological evid that an association
between PM: s and all-cause mortality risk exists in
California is tenuous.® Hence all of the above risk
estimates might actually be zero, even if one does

5The PMzs RIAN cites seven California-specific PMa s cohort
studies with all-cause risk estimates and notes that four have in-
significant associations while three have larger coefficients (Ref.
17 atp. 5, A-13). However, one of the three positive findings cited
(i.e., Ostro er al., 2010) was erroneous, according to an erratum
published the following year (Ostro ef af,, 2011), and the cor-
rected estimate of association was found to be insignificant. The
remaining two positive findings cited were from the same cohort,
one estimate being just an update of the other. Thus, the evidence
for an all-cause mortality association in California alone consists
of five null findings and one cohort with a positive finding.

not wish to discount risks in areas already below
the NAAQS. In other words, the much tighter 2012
PM:s NAAQS was set on the basis of projected
mortality reductions that occur only in a part of the
United States where the evidence of heightened
mortality risk from PM; s appears to be weaker than
in other parts of the United States.

5. OVERSTATEMENT OF CRITERIA
POLLUTANT CO-BENEFITS IN
NON-NAAQS RULEMAKINGS

As explained in Ref. 15, epidemiologically-based
estimates of co-benefits from coincidental reductions
of ambient criteria pollutants (especially PM, s) have
also driven statements about regulatory benefits for
a majority of non-NAAQS air rulemakings in recent
years, The upward bias in RIA benefits estimates
becomes even more pronounced when co-benefits
are calculated from coincidental criteria pollutant re-
ductions under regulations that do not relate to the
NAAQS or regulations to help attain a NAAQS.
Prominent examples are the RIAs for the Mercury
and Air Toxics Standards (MATS) for electricity-
generating units promulgated in D ber 20111
and the Clean Power Plan (CPF) proposed in June
2014.52)

The MATS RIA projected PM; s co-benefits in
the hundreds of billions of dollars per year, based
almost entirely on estimates of reduced premature
mortality from reductions in PM;s: 4,200 to 11,000
deaths per year. The reductions in PM;s in the
MATS RIA are projected to occur when generating
units are forced to install controls to reduce acid gas
emissions, which will also reduce SO; emissions, a
precursor to ambient PM; s formation. A figure in the
MATS RIA reveals that over 99% of those projected
benefits are projected to occur in areas where the
PM; 5 levels will already be below the PM>s NAAQS
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of 12 pg/m® (Figure 5-15 on p. 5-102 of Ref. 21).
If the MATS rule's co-benefits are calculated prob-
abilistically, accounting for the very low subjective
probability that EPA assigned to the existence of
the PM; s-health effects relationships at levels below
the NAAQS, the resulting estimate of expected ben-
efits from the MATS rule becomes nearly zero.

The fraction of the PM; s co-benefits calculated
below the NAAQS is much higher in the MATS
RIA than the already high level of 70% that we
have found for the benefits calculated for the PM; s
NAAQS rule itself. This is due to the fact that bene-
fits in the RIA for the NAAQS rule were calculated
only in areas within 50 km of a monitor that was pro-
jected to be out of attainment. By letting projected
nonattainment constrain the geographical area over
which benefits will be calculated, one ensures that a
larger fraction of the resulting benefits will indeed be
from areas above the NAAQS. However, when co-
benefits of some other rule are assessed using PM; 5
risk relationships, no such constraint is applied. In
the MATS rule, co-benefits were calculated across
the entire nation, and furthermore, the units where
acid gas controls were incremental to baseline con-
trols were more likely to be in areas already attain-
ing the NAAQS. As a result, nearly all of the PM;5
co-benefits are projected in NAAQS-attaining areas.
For these reasons, the bias in PM; s co-benefits es-
timates in RIAs for non-PM; s rulemakings will tend
to be much greater than the bias in the direct benefits
estimates in RIAs for PM; 5 regulations.

The same magnitude of overstatement of co-
benefits is apparent in the RIA for the proposed
CPP RIA, which includes co-benefits for both PMzs
and ozone. In the CPP RIA (focusing, for simplicity,
on its Option 1 with state-level implementation) the
PM;s co-benefits of the rule are estimated to be
up to 4,100 deaths in 2020 and up to 6,200 deaths
in 2030, and the ozone co-benefits are estimated
to be up to 170 and 440 in those respective years
(Tables 4-16 through 4-18 on pp. 4-34 to 4-36 of
Ref. 22). Unlike the MATS RIA, the CPP RIA does
not provide any information on the fraction of these
co-benefits that are calculated for areas already at-
taining those two NAAQS, but they can be inferred
by replicating the co-benefits calculations from other
data in the RIA.” Recalling that the PM;5 NAAQS
RIA indicates that only California will be exceeding

This involves using data on luctions of the PM3 5 and
ozone precursor emissions in the RIA’s Table 4-10, and multi-
plying them by the incidence-per-ton estimates in Tables 4A-5
through 4A-7.
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the PM;s NAAQS in 2020, only California-based
PMz 5 co-benelits estimates could be associated with
exposures in the above-the-NAAQS category: less
than 1% of the CPP RIA's PMas co-benefits are
attributable to changes in emissions in California in
2020. Furthermore, the PMas NAAQS is supposed
to be fully attained by 2020, so even that sliver of the
PMy 5 co-benefits attributable to California are sup-
posedly in an attainment area. Although California
is not projected to attain the ozone NAAQS before
2030, less than 0.5% of the ozone-related co-benefits
are associated with changes in ozone precursors
in California. Thus, in the CPP RIA as well in the
MATS RIA, more than 99% of the co-benefits would
be discounted if health risks below the NAAQS are
assigned a much lower probability (or confidence
weight) than risks above the NAAQS.

6. CONCLUSION

In conclusion, we find that a large majority
of the Agency's estimated health benefit from the
2012 PM;s NAAQS are attributable to reductions
of PM;s in areas that are already in attainment of
the PMzs NAAQS. RIA calculations of risk reduc-
tion in areas already attaining the new NAAQS are
given the same weight (ie., subjective confidence
level) as projected benefits from areas that would
be exceeding the NAAQS. These RIA calculations
are based on assumptions that are inconsistent with
the rationale for that NAAQS. The above sensi-
tivity analyses show that this causes RIAs" benefits
estimates to be much larger than estimates of the
expected benefits that can be reasonably inferred
from EPA's NAAQS-setting rationale. The over-
statement becomes nearly 100% for co-benefits from
criteria pollutants in RIAs for non-NAAQS regula-
tions, such as the MATS rule and the proposed CPP
rule. RIAs should be written to reflect consistency
with EPA’s NAAQS policy judgments. Precise con-
fidence weights will likely never be articulated, but
this article has shown that the quantitative impor-
tance of such policy judgments for benefits estimates
can be communicated to RIA readers in simple
formats. It is the opinion of this author that such
quantitative disclosure is important to maintaining
credibility and trust in the Agency’s RIAs.
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INTRODUCTION

On December 16, 2011, EPA released its final Mercury and Air Toxics Standards (MATS) Rule,
accompanied by a Regulatory Impact Analysis (RIA) that reported the incremental cost to the
U.S. electricity sector would be $9.6 billion per year in 2015. This is a large cost to the U.S.
economy and, therefore, the Rule merits close examination. NERA has the capability to analyze
the electric sector impacts and associated macroeconomic impacts of emissions policies. In this
paper, we analyze the economic impacts of the MATS Rule. Our analysis is designed to
generally match the EPA assumptions in its own analysis, and to offer a broader range of insights
about the impacts of that Rule than EPA provided in its RIA. This paper briefly summarizes the
approach in our MATS analysis, compares our results to those that EPA has reported, and
provides some further results that are available from our own analysis. A particular addition that
this paper offers is insight into the overall economy-wide impacts of the Rule that can be
expected to result from the costs that the U.S. electric sector is projected to bear under the MATS
Rule — EPA did not provide such an economy-wide assessment in its RIA.

NERA’s N.,ERA MODEL

NERA’s analysis was performed using NERA’s Ne ERA model.! The N, ERA model is an
economy-wide economic model that includes a detailed representation of the electric sector. It
has been designed to assess, on an integrated basis, system costs to the power sector to meet any
specified policy scenario as well as the overall macroeconomic impacts of that policy scenario,
For the power sector, N ERA uses a unit-level representation of the power generation system
that considers the actions each generator takes to new policies such as MATS by providing
compliance options such as retrofitting, retiring, fuel switching and re-dispatching. The outputs
of the model include a variety of electric sector-specific results such as number of retrofits (and
types), number of retirements, number and types of new capacity additions, fuel usage, and total
sector costs. In addition, because the N.wERA model includes all sectors of the economy we can
also evaluate changes in fuel markets (most importantly, natural gas markets) and
macroeconomic indicators such as GDP, consumption and employment measures. Additional
information about the N.,ERA model is included in Appendix A.

MATCHING EPA’s ANNUAL COST OF $10 BILLION IN 2015

The initial focus of the analysis was to see how closely our own projected electric sector impacts
might match the analysis that EPA performed. Note that EPA only considered the impacts of the
policy on the electric sector; they did not consider the broader economic effects of the Rule on
the economy that arise because of the impacts of the Rule on prices and resources throughout the
economy. EPA forecast the impacts of the MATS Rule using the IPM model. EPA analyzed
two policy scenarios: 1) a Baseline, which included the Cross-State Air Pollution Rule (CSAPR)
that has since been stayed by the court,? and 2) MATS, which layers the requirements of the

! For additional technical details on the N, ERA model see hitp:/www.nera.com/67_7607.htm.

*  On December 30, 2011, the United States Court of Appeals for the D.C. Circuit issued a ruling to stay CSAPR
pending judicial review.
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MATS Rule on top of the Baseline; the impacts of the Rule (MATS) are calculated by comparing
these two scenarios. The IPM model projected the incremental compliance costs to the electric
sector in 2015 would be $9.4 billion (in 2007$).} EPA added another $0.2 billion to that cost to
reflect monitoring and administrative costs, which accounts for EPA’s total cost being reported
as $9.6 billion, Our analysis did not include the extra $0.2 billion, so our cost results, when
stated as the annual cost in 2015, should be compared to IPM’s estimate of $9.4 billion (2007$).
Since the N ERA model produces results in 20108, it is useful to convert the IPM cost estimate
of $9.4 billion in 20078 to its value in 20108: $9.7 billion.

NERA initially analyzed the same two policy scenarios in the NewERA model — a Baseline with
CSAPR and a scenario with the addition of MATS on top of CSAPR. We also used EPA’s
assumptions about retrofit options and their costs." Doing so, we projected the incremental
compliance costs to the electric sector in 2015 to be $10.4 billion (in 20108), which is the result
that is comparable to EPA’s $9.7 billion (in 20108). Figure 1 compares our cost results to those
from IPM with more years, and also stated as present values.

Figure 1: Comparison of A d Incr tal Compli Costs for MATS, Relative to CSAPR

Annualized and Present Value Incremental Compliance Costs (Billions of 2010%)
[ 2005 [ 2020 [ 2030 ] PV(2014-2034)
EPA (IPM) $9.7 $9.0 $7.7 $89.9
NERA (N.+ERA) $10.4 $10.8 $11.9 $94.8

CAPITAL COST REQUIREMENTS ARE ATTRIBUTABLE TO BOTH
RETROFITS AND REPLACEMENT CAPACITY

The U.S. electric sector must not only comply with the MATS Rule, but will likely also need to
comply with CSAPR, which has been stayed by the U.S. Court of Appeals. Given the
investments that will need to be made to comply with CSAPR (if the stay is removed) as utilities
also work towards complying with MATS, it is useful to also compare the costs to comply with
the MATS Rule and with CSAPR, relative to a Baseline that includes the Clean Air Interstate
Rule (CAIR), which specifies the current SO, and NOx limits that generators must meet.

We addressed this issue by evaluating a scenario that did not include CSAPR in the Baseline and
instead had only CAIR, which is presently the actual existing regulation. CAIR is assumed to
continue into its second phase starting in 2015. Thus, we are able to make comparisons of a
scenario that includes both the MATS Rule and CSAPR with one that includes CAIR, but does
not include either the MATS Rule or CSAPR. The remaining results presented in this paper are
based on this comparison, unless otherwise stated.

¥ Regulatory Impagt Analysis for the Final Mercury and Air Toxics Standards, December 2011, p. 3-13,

*  The only difference in assumptions about retrofit options in the N ERA runs was to limit Dry Sorbent
Injection (DSI) to units burning subbituminous coals and that have capacity less than 300 MW.

* In calculating the net present value, we used a real discount rate of 5%.
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There are some important details about costs that EPA did not report, but that we can report from
our own analysis based on the N ERA model. One of these is the level of total capital that
electric companies will need to raise within the implementation period. EPA only reports the
annual capital payments that companies incur over time to “pay back™ the upfront spending.
Annualized costs have relevance because they may affect electricity rates. However, the level of
spending that must occur upfront is of relevance for other reasons. For example, it indicates how
leveraged companies may have to become, which can affect their borrowing costs and their stock
valuate.

The capital costs are associated with both pollution control retrofits and new capacity to replace
capacity retired as a result of the Rule. Reporting only the annualized costs masks the significant
increase in capital that would be required in order to comply with the MATS Rule. We thus turn
to the key drivers of capital spending prior to 2015.

Retrofits

EPA’s analysis shows that in 2015 the MATS Rule (incremental to CSAPR being fully
implemented first) will entail 60 GW of scrubber retrofits (wet scrubbers, dry scrubbers and dry
sorbent injection combined), 63 GW of scrubber upgrades, 99 GW of activated carbon injection
(ACI) and at least 102 GW of fabric filters.® In contrast, our analysis shows an incremental 64
GW of scrubbers, 70 GW of ACI and 124 GW of fabric filters (the scrubber retrofit numbers are
70 GW if compared relative to CAIR). The details on the retrofits are in Figure 2.

Figure 2: Summary of 2015 Retrofit Additions

Total
Scenario WFGD | DFGD | DSI | Scrub | SCR | ACI

EPA Results (IPM)
Base (CSAPR) 55 6 9 70 0 0 0
CSAPR/MATS 52 26 52 130 0 99 102

Delta -3 19 44 60 0 29 102
NERA Results (N.wERA)

CAIR 18 0 0 18 15 7 4

CSAPR 18 6 0 24 15 7 9

CSAPR/MATS 19 47 22 88 16 78 128

Delta from CSAPR 1 41 22 64 2 70 124
Delta from CAIR 7 47 22 70 2 70 124

Note: Deltas may not add up due to rounding.

Regulatory Impact Analysis for the Final Mercury and Air Toxics Standards, p. 3-15.
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Retirements

The other component of the capital spending relates to new capacity to replace coal-fired
generators that economically retire due to the compliance requirements of the MATS Rule. EPA
projects that the MATS Rule will result in an incremental 5 GW of coal-fired capacity retiring by
2015 relative to CSAPR. Our analysis of the MATS Rule has an incremental 19 GW of coal-
fired capacity retiring as a result of the MATS Rule relative to CSAPR. We project 23 GW of
retirements relative the Baseline without CSAPR. We note, however, that the Baseline without
CSAPR has 15 GW of retirements in it, so that the total capacity retired through 2015, once both
CSAPR and MATS are applied, is 38 GW. (It is about the same even if only the MATS Rule is
imposed on top of the CAIR-only Baseline.) Almost all of the incremental retirements are in
states east of the Mississippi River.

Some of the retired capacity is replaced by new natural gas-fired combined cycle units. This has
to occur in some locations in order to maintain reserve margins.7 However, when reserve
margins do not force replacement capacity, a significant part of the generation that comes from
those retired units in the Baseline is replaced by greater generation from existing natural gas
combined cycle units in the same region. Nationally, by 2015 there is an incremental build of 1
GW of natural gas combined cycle units and an incremental build of 1.5 GW of combustion
turbines driven by the MATS and CSAPR Rules combined. (It is about the same even if only the
MATS Rule is imposed on top of the CAIR-only Baseline.)

Total Capital Spending by 2015

Thus, there are capital costs incurred due to retrofits and replacement capacity. Between 2012
and 2015, the model projects that this capital requirement would be $84 billion to comply with
both MATS and CSAPR. This represents a 30% increase over the capital requirements in a
Baseline with either CAIR or CSAPR. Such an increase might create financing challenges for
individual operating companies and the sector as a whole, which could lead to credit downgrades
and possibly higher costs of borrowing. We have not attempted to include these potential costs
in our estimates (nor has EPA included them in theirs).

NON-CAPITAL COSTS

The capital spending is the most significant feature of the costs. In addition, there are increased
costs of generation that are due to: the greater use of natural gas to displace the coal-fired plants
that retire specifically as a result of the MATS Rule, operating costs of the retrofits, and the
reductions in unit efficiencies resulting from the retrofits themselves.” To some extent, these
added operating costs are offset by reduced costs of maintaining the coal plants that are retired.
The net effect of these operating costs, plus the annualized capital payments for the $84 billion in
investment, is reflected in the total costs that were reported in Figure 1.

7 Each region in the model has a reserve margin. If the available capacity relative to the region’s peak demand

falls below the required reserve level then capacity must be added to the system.

The retrofits often require additional power from the facility to operate, resulting in a net reduction in the
efficiency of the plant.

MERA Economic Consulling
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OVERALL MACROECONOMIC IMPACTS ASSOCIATED WITH THE
COSTS OF THE MATS RULE

The consequences of the MATS Rule are not just limited to the electric sector. The electric
sector has to invest significant capital to comply with the MATS Rule. This capital and other
added spending for compliance will induce lower industrial output (because the cost of power,
natural gas, and other commodities will increase) and hence drive down income for workers.
Although the investments also will create jobs installing the retrofits and building new power
plants, the net effect of complying with the MATS Rule will be an increase in the costs of
electricity and natural gas, and will produce a drag on the economy as a whole. EPA did not
evaluate the MATS Rule using a macroeconomic model so they could not produce a net impact
onjobs;ginstead they cited an estimated 46,000 short-term jobs and 8,000 long-term utility jobs
created.

Because the N.,ERA model integrates electric sector costs with the rest of the economy, our
analysis also directly estimates the impacts on wages and net employment as a result of the
MATS Rule. Our estimate of the net impact (inclusive of job gains associated with installing
retrofits and building new power plants) of the MATS Rule in 2015 is a loss in income
equivalent to 180,000 full-time jobs (215,000 full-time jobs if compared relative to CAIR).
Figure 3 shows that while the largest job losses are in 2015, there are continuing job losses over
time as the economy shrinks due to higher energy costs.

Figure 3: Change in Full-Time Job Equivalents

Change in Full-Time Job
Equivalents (Thousands) 2015 2018 2021 2024
5 -60 -50

CSAPR/MATS (relative to CSAPR) -180
CSAPR/MATS (relative to CAIR) -215 -15 -75 -85

The costs of the MATS Rule are also reflected in several other common economic measures.
For example, the present value of GDP losses from 2012 through 2035 would be between $84
and $112 billion dollars ($84 billion is relative to CSAPR, $112 billion is relative to CAIR).
Figure 4 shows the annual GDP losses and the present value loss through 2035. Not
surprisingly, the largest loss is in 2015 when the MATS Rule is assumed to be fully
implemented.

?  Regulatory Impact Analysis for the Final Mercury and Air Toxics Standards, p. 6-1.
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Figure 4: Change in Gross Domestic Product

Change in GDP Present
(Billions of 20105) 2012 | 2015 | 2018 | 2021 | 2024 | 2027 | 2030 | 2033 | Value
81 $4 -84 $4 $5 85 $84

CSAPR/MATS
(relative to CSAPR) -$1 . -522 - o 5 % y
CSAPR/MATS
(relative to CAIR) -$3 -§25 81 -84 87 87 87 -8  -S112

Similar to GDP, the MATS Rule also leads to losses in consumption or disposable income for
consumers. The present value of consumption losses from 2012 through 2035 would be between
$35 and $71 billion dollars ($35 billion is relative to CSAPR, $71 billion is relative to CAIR).
Figure 5 shows the annual consumption losses and the present value loss through 2035. For
consumption, the largest losses are in 2012 as investment has to ramp up to meet the 2015
compliance deadline, which requires a diversion of funds from consumption to investment.

Figure 5: Change in Consumption (billions, 20108

Change in Consumption Present
(Billions of 20108) 2012 | 2015 | 2018 | 2021 | 2024 | 2027 |2030| 2033 | Value
-10 3 1 0 0 0 1 1 35

CSAPRMATS (relative to
CSAPR)

CSAPR/MATS (relative to
CAIR) -13 -5 -1 -2 -2 -2 -3 -4 -71

CONCLUSION

Both NERA’s analysis with the N, ERA model and EPA’s analysis with IPM find that
complying with the MATS Rule will impose annual costs on the electric sector that are
approximately $10 billion in 2015 and almost $100 billion on a present value through 2034. Not
included in these numbers are the potential for higher financing costs due to the more than $80
billion in incremental capital that will be required in 2015.

NERA's analysis goes a step further than EPA’s analysis in a few different ways. First, we also
looked at the cost of complying with the MATS Rule relative to a Baseline with CAIR (instead
of CSAPR). This comparison may be more relevant given that the electric sector must be
working towards compliance with both the MATS Rule and CSAPR (assuming that the current
stay is lifted). Second, because the N ERA model is an integrated model of the entire economy,
we are able to identify the economic impacts outside of the electric sector, which were largely
ignored by EPA. These include significant net declines in labor wages, which would result in
losses of full-time job equivalents; declines in the growth of the U.S. economy as measured by
GDP; and declines in consumption, or household disposable income.

NERA Ecanomic Consulting
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APPENDIX A — Additional Details on the N, ERA Model

NERA developed the N ERA model to forecast the impact of policy, regulatory, and economic
factors on the energy sectors and the economy. When evaluating policies that have significant
impacts on the entire economy, one needs to use a model that captures the effects as they ripple
through all sectors of the economy and the associated feedback effects. The N ERA model
combines a macroeconomic model with all sectors of the economy (except for the electric sector)
with a detailed electric sector model. This combination allows for a complete understanding of
the economic impacts of different policies on all sectors of the economy.

The macroeconomic model incorporates all production sectors and final demand of the economy.
Policy consequences are transmitted throughout the economy as sectors respond until the
economy reaches equilibrium. The production and consumption functions employed in the model
enable gradual substitution of inputs in response to relative price changes, thus avoiding all-or-
nothing solutions.

The main benefit of the integrated framework is that the electric sector can be modeled in great
detail yet through integration the model captures the interactions and feedbacks between all
sectors of the economy. Electric technologies can be well represented according to engineering
specifications. The integrated modeling approach also provides consistent price responses since
all sectors of the economy are modeled. In addition, under this framework we are able to model
electricity demand response.

There are great uncertainties about how the U.S. natural gas market will evolve, and the N ,ERA
model is designed explicitly to address the key factors affecting future natural gas supply and
prices. One of the major uncertainties is the availability of shale gas in the United States. To
account for this uncertainty and the subsequent effect it could have on the domestic and
international markets, the New ERA model includes resource supply curves for U.S. natural gas.
The model also accounts for foreign imports and U.S. exports of natural gas, by using a supply
(demand) curve for U.S. imports (exports) that represents how the global LNG market price
would react to changes in U.S. imports or exports.

The electric sector model is a detailed model of the electric and coal sectors. Each of the more
than 17,000 electric generating units in the United States is represented in the model. The model
minimizes costs while meeting all specified constraints, such as demand, peak demand,
emissions limits and transmission limits. The model determines investments to undertake and
unit dispatch. Because the N, ERA model is an integrated model of the entire U.S. economy,
electricity demand can respond to changes in prices and supplies.

The steam coal sector is represented within the N, ERA model by a series of coal supply curves
and a coal transportation matrix. The N.,ERA model represents the domestic and international
crude oil and refined petroleum markets.

The NewERA model outputs include demand and supply of all goods and services, prices of all
commodities, and terms of trade effects (including changes in imports and exports). The model
outputs also include gross regional product, consumption, investment, disposable income, and
changes in “job equivalents” based on labor wage income.

NERA Economic Consulting
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ENVIRONMENTAL LAW & PoLICY CENTER

Protecting the Midwest's Environment and Natural Heritage

April 17, 2019 Submitted via Regulations.gov

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue NW

Washington, D.C. 20460

Attention: Docket No. EPA-HQ-OAR-2018-0794

Midwest Environmental Organizations’ Comments on National Emission Standards for
Hazardous Air Pollutants: Ceal- and Oil-Fired Electric Utility Steam Generating Units—
Reconsideration of Supplemental Finding and Residual Risk and Technology Review, 84
Fed. Reg. 2670, Docket No. EPA-HQ-OAR-2018-0794

The Environmental Law & Policy Center,' Alliance for the Great Lakes, Friends of the Chicago
River, Hoosier Environmental Council, lowa Environmental Council, and Respiratory Health
Association strongly oppose the United States Environmental Protection Agency’s (EPA)
proposed reversal of the finding that it is “appropriate and necessary” to regulate mercury and
other hazardous air pollutant (HAP) emissions of Coal- and Oil-Fired Electric Utility Steam
Generating Units (EGUs) under Section 112 of the Clean Air Act. Our organizations, which
collectively have thousands of members, work throughout the Midwest and Great Lakes states to
protect public health and the environment from air pollution and toxic threats like mercury.

This proposed reversal is bad policy on numerous levels, contrary to law, and imperils the
positive impacts of the Mercury and Air Toxics Standards (MATS), which EPA promulgated on
the basis of the appropriate and necessary finding it made in 2012 and affirmed in 2016. EPA
does not provide a sufficient, reasonable explanation for why its proposed reversal completely
contradicts its previous findings— nor can it, because there is no basis for such a departure.

The proposed reversal rests on a legally flawed cost-benefit analysis that ignores billions of
dollars of annual health benefits that are already being realized. For the costs and benefits that it
does consider, EPA uses outdated figures instead of the actual costs and benefits that have
occurred since the MATS were implemented. The Edison Electric Institute and many power
plant owners and operators are likewise asking EPA to leave the MATS in place because they
have already complied with the standard, sought recovery of their compliance costs, and
improved air quality. In short, there is no compelling need or reasoned justification to reverse the
appropriate and necessary finding, or to rescind the MATS.

! The Environmental Law & Policy Center has also joined in the Joint C ts of Envirc tal and Public
Health Organizations.
35 East Wacker Drive, Suite 1600 « Chicago, lllinois 60601
Harry Drucker, Chairperson « Howard A. Learner, Executive Director
Chicago, IL * Columbus, OH « Des Moines, |A « Grand Rapids, Ml « Indianapolis, IN
Minneapolis, MN = Madison, W1 = North Dakota * South Dakota » Washington, D.C.
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Recalculating regulatory benefits using 2011 data and predictions, instead of real-world data that
is available from several years of successful implementation, is an unprincipled and unjustified
academic exercise. EPA’s stated view is that it must consider only the record before the Agency
in 2011 in responding to the Supreme Court’s direction, but the clear intent of the proposed rule
is not to protect public health or the environment or to provide an industry much-needed
certainty. Instead, the proposed rule is a vehicle for EPA to finalize its preferred approach to
doing cost-benefit analysis—an approach that sets the stage to change EPA rulemaking across
the board, such that whenever a rule or program delivers multiple benefits, the health benefits
side of the equation would be missing a crucial variable. EPA’s approach of doing cost-benefit
analysis with blinders on also ignores the fact that reducing multiple pollutants at the same time,
with the same set of compliance activities, is efficient for the regulated community.

Mercury pollution threatens the health and economy of the Midwest. The region is home to many
coal-fired plants that emit mercury and to the Great Lakes and many smaller lakes and rivers into
which that mercury deposits. Through rain, snow, or dry deposition, mercury can deposit either
directly into waterbodies or indirectly into waterbodies via groundwater seepage through plants
and soil.> Once in water, mercury chemically transforms into methylmercury, which is readily
taken up first by plant and then by animal life.” It moves up the food chain to ultimately be
consumed by people. When inhaled or ingested by humans, mercury can cause severe
neurological damage, cardiovascular harm, endocrine disruption, kidney damage, and muscle
coordination issues. When pregnant women are exposed, their babies can suffer IQ and motor
skills impairments that will last their lifetime. State public health officials continue to issue
mercury advisories warning people to limit their intake of fish from most of the Great Lakes and
inland lakes and rivers in the Midwest.® The Great Lakes are the largest freshwater ecosystem on
earth, containing approximately one-fifth of the world’s freshwater supply. About the Lakes,
GREAT LAKES FISHERY COMMISSION, https://www.glc.org/lakes/. The Great Lakes support

? Woods Hole Oceanographic Institution, Substantial Amount of Mercury Entering The Ocean Through
Groundwater, SCIENCEDAILY (March 22, 2007),
gulps:ﬂwww,scicncedaiIy,conﬁreleasesf2007f03f0'?0321 181643.htm,

Id.
* Public Health Statement for Mercury, AGENCY FOR TOXIC SUBSTANCES & DISEASE REGISTRY (March 1999),
https:/iwww.atsdr.cde.gov/PHS/PHS asp?id=112&tid=24#bookmark05.
5 Mercury Matters 2018: A Science Brief for Journalists and Policymalers, HARVARD UNIVERSITY CENTER FOR THE
ENVIRONMENT (Dec. 1, 2018), http://environment.harvard.edu/news/general/mercury-matters-2018-science-brief-
journalists-and-policymakers.
® See, e.g., Find the Advice for Eating Fish from Wisconsin Waters, WISCONSIN DEPARTMENT OF NATURAL
RESOURCES, https://dnr.wi.gov/FCSExternal AdvQry/FishAdvisorySrch.aspx; Current Fish Advisory Map, ILLINOIS
DEPARTMENT OF PUBLIC HEALTH, http://dph.illinois.gov/topics-services/environmental-health-
protection/toxicology/fish-advisories/map; Eat Safe Fish Guide: Southwest Michigan 2018, MICHIGAN
DEPARTMENT OF HEALTH AND HUMAN SERVICES,
https:/iwww.michigan.gov/documents/mdeh/MDCH_EAT SAFE FISH_GUIDE -
_SOUTHWEST MI1_WEB_455360_7.pdf; Fish Consumption Advisory, INDIANA STATE DEPARTMENT OF HEALTH,
https:/fwww.in.gov/isdh/23650.htm; 2018 Ohio Sport Fish Health and Consumption Advisory, OHIO
ENVIRONMENTAL PROTECTION AGENCY, https://www.epa.ohio.gov/dsw/fishadvisory/index; Fish Consumption
Guidelines for Women Who Are or May Become Pregnant, and Children under Age 15, Lakes, MINNESOTA
DEPARTMENT OF HEALTH,
https://www.health.state.mn.us/cc ities/envir ffish/docs/eating/specpoplakes.pdf; Fish Consumption
Advisories, IoWa DEPARTMENT OF NATURAL RESOURCES, https://www.iowadnr.gov/Environmental-
Protection/Water-Quality/Water-Monitoring/Fish-Tissue.
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diverse populations of fish, wildlife, and plants, and provide drinking water for over 48 million
people in the U.S. and Canada. /d. Commercial, recreational, and tribal fishing in the Great
Lakes are valued at more than $7 billion annually. The Fishery, GREAT LAKES FISHERY
CommissioN, http://www.glfc.org/the-fishery.php. Mercury contamination, therefore, is of
extreme concern to the businesses communities in the Great Lakes region.

We have five primary comments about the proposed reversal of the appropriate and necessary
finding. We also respond specifically to EPA’s numbered solicitations of comment below.

First, the agency has not provided a reasoned explanation for its change in policy. Agencies
are required to provide a “reasoned explanation” when making policy changes. Encino
Motorears, LLC v. Navarro, 136 S. Ct. 2117, 2125 (2016). If a new policy rests upon findings
which contradict those underlying the previous policy, yet the agency leaves that inconsistency
unexplained, the proposed rule is arbitrary and capricious. FCC v. Fox Television Stations, Inc.,
556 U.S. 502, 515-16 (2009). EPA’s conclusory explanations in the proposed rule fall short of
its obligation to explain the inconsistencies between its prior appropriate and necessary finding
and its current reversal of that finding.

Second, the proposed reversal rests on a legally flawed cost-benefit analysis. EPA’s proposal
rests on a new interpretation of the proper way to consider benefits and costs in determining
whether regulation of HAP emissions from power plants is “appropriate™ that only the
quantifiable direct benefits of reducing emissions of air toxics should be weighed against
regulatory costs. EPA asserts that this new approach, which goes against decades of Office of
Management and Budget guidance and agency precedent, is the only legally correct
interpretation of the Clean Air Act and the Supreme Court’s direction in Michigan v. E.P.A., 135
S. Ct. 2699 (2015).

EPA should not ignore multiple quantifiable benefits (often called “co-benefits”), which occur as
an inevitable side effect of the technology used to reduce HAP emissions. These indirect
benefits, which come along for the ride, at no extra cost, include reductions in dangerous
pollutants like particulate matter and sulfur dioxide that will avoid thousands of yearly heart
attacks, hospitalizations, and premature deaths.” Furthermore, EPA’s proposal distorts cost-
benefit analysis in ways that no reasonable business would do. Savvy businesses try to achieve
multiple benefits simultaneously when implementing new equipment or management practices,
such as company wellness programs that improve employees’ health while also holding down
insurance costs.

Indeed, that’s what the energy industry does when installing pollution control equipment to meet
current regulatory standards. Coal plants maximize efficiency in reducing sulfur dioxide,
nitrogen oxides, mercury, particulates, and other pollutants by finding a cost-effective
combination of scrubbers, catalytic controls, and other approaches. Achieving simultaneous
reductions in multiple pollutants is sound business practice and common sense.

? Regulatory Impact Analysis for the Final Mereury and Air Toxics Standards, EPA-452/R-11-011, U.5. EPA, at
ES-3 (Dec. 2011), https://www3.epa.gov/itn/ecas/docs/ria/utilities_ria_final-mats_2011-12.pdf.
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Third, the cost-benefit analysis ignores readily available current data, on both the cost and
benefit sides. EPA is deliberately ignoring information it could use to update the costs and the
benefits of the MATS. First, since the utility sector is universally now in compliance with the
rule, EPA could gather information about the actual costs utilities have experienced. The
information EPA had in front of it in 2011 when the MATS were finalized was for the most part
projected costs, and appears to have overestimated the cost to industry (and ultimately
ratepayers), as has frequently been the case with environmental programs. Second, since the
MATS record was developed in the years leading up to its release in 2011, there have been more
studies relevant to the understanding of the health effects of mercury exposure. These studies,
which are identified by other commenters, indicate that the quantifiable benefits of the reductions
of air toxics from utilities are significantly higher than EPA estimated in 2012 and 2016. EPA
should consider these studies, and incorporate the information, as appropriate, into the benefit
analysis.

Fourth, the proposed reversal would create unneeded regulatory uncertainty. Although
EPA asserts it is not currently proposing to rescind the MATS or to remove EGUs from the list
of source categories regulated under Section 112, the proposal asks for comments on alternative
interpretations of law that would allow or obligate the agency to take one or both of those
regulatory actions. Reversing the appropriate and necessary finding would also open the door to
a third-party administrative petition or lawsuit seeking rescission. In either case, the proposed
reversal would create exactly the kind of uncertainty industry wants to avoid. Indeed, companies
with facilities regulated under MATS have asked EPA to leave the MATS in place because they
are already complying: EGUs have already implemented the required control technology at a
lower-than-anticipated cost® and have, in some cases, reduced mercury emissions to below the
maximum amount allowable under the MATS.’ The inevitable protracted litigation resulting
from a rescission attempt would leave the electricity industry, an industry for which advanced
planning is particularly crucial, in a state of business and regulatory uncertainty.

Fifth, if this action does lead to rescission of the MATS, public health would be adversely
affected. EPA’s data show that EGUs” total HAP emissions have reduced by over 90% from
2010 to 2017, and mercury emissions have reduced by 86%. 84 Fed. Reg. 2689. Emissions of
other harmful pollutants, including SO, and particulate, have decreased as well. If EPA were to
rescind the MATS, it is likely that some facilities would choose to no longer run their control
equipment, or to run it less often to reduce costs. The possibility of HAP and other pollutant
emissions rebounding would pose a significant threat to public health and the environment.
EPA’s proposal does not discuss these implications at all.

¥ Letter to Assistant Administrator Wehrum, (July 10, 2018), hitp://sre bna.com/Ajk; Comment Submitted by Edison
Electric Institute, et al., EPA-HQ-OAR-2018-0794-0577, https://www.regulations.gov/document?D=EPA-HQ-
OAR-2018-0794-0577.

? EPA states that estimates of HAP emitted during the annual time period examined in the RTR emissions data set
show emissions that “are often lower than the emission levels allowed under the requirements of the current MACT
standards.” 84 Fed. Reg. 2689.
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Response to Solicitation of Comment C-1

Because we understand Solicitation of Comment C-1 to be asking generally for comments about
one proposed and two alternative interpretations of law discussed in Solicitations of Comment
C-3 to C-9, please see our responses to those solicitations below.

Response to Solicitation of Comment C-2

EPA proposes “that direct comparison of the rule’s costs and benefits is a reasonable approach, if
not the only permissible approach, to considering costs in response to Michigan.” 84 Fed. Reg.
2276. Comparing the rule’s costs and benefits is a reasonable approach, though it is certainly not
the only permissible approach. In holding that EPA had improperly ignored costs in making its
renewed appropriate and necessary finding in 2012, the Supreme Court specifically stated that:

We need not and do not hold that the law unambiguously required the Agency,
when making this preliminary estimate, to conduct a formal cost-benefit analysis
in which each advantage and disadvantage is assigned a monetary value. It will be
up to the Agency to decide (as always, within the limits of reasonable
interpretation) how to account for cost.

Michigan v. E.P.A.,135 8. Ct. 2699, 2711 (2015). The way in which EPA has compared costs
and benefits in the proposed rule, however, is manifestly unreasonable because it ignores
significant quantifiable health benefits from non-HAP pollutant reduction, ignores significant
unquantifiable benefits of HAP reduction, and uses outdated figures for both costs and benefits.

EPA asks for comments on whether its cost comparison should focus “primarily on benefits
associated with reduction of HAP.” 84 Fed. Reg. 2276. However, in its proposal, EPA has not
focused “primarily” on the benefits of HAP reduction, but has focused solely on the guantifiable
benefits of HAP reduction, which represent only one portion of the benefits of MATS:

[W]hile there are unquantified HAP benefits and significant monetized PM co-
benefits associated with MATS, the Administrator has concluded that the
identification of these benefits is not sufficient, in light of the gross imbalance of
monetized costs and HAP benefits, to support a finding that it is appropriate and
necessary to regulate EGUs under CAA section 112.

84 Fed. Reg. 2277. EPA uses cost estimates from the 2011 Regulatory Impact Analysis (RIA) on
which the “appropriate and necessary” finding was justified to support its new determination that
regulation is not appropriate and necessary. The 2011 RIA projected an annual regulatory cost of
$9.4 billion in 2015, $8.6 billion in 2020, and $7.4 billion in 2030; annual direct benefits of $4 to
$6 million; and annual indirect benefits of $36 to $89 billion. While the RIA concluded that
regulation was appropriate and necessary because the total benefits greatly outweighed the costs,
EPA now asserts that the regulation creates a net cost because only direct monetizable benefits of
regulation should be weighed against costs. EPA bases this reversal on its new interpretation that
“[t]he statutory text of CAA section 112(n)(1)(A) and the Michigan decision both support
focusing the ‘appropriate and necessary” determination on HAP-specific benefits and costs.” 84
Fed. Reg. 2677.
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1. Consideration of Quantifiable Indirect Benefits

EPA’s proposed rule criticizes the prior appropriate and necessary finding for giving indirect
benefits “equal” weight as the direct benefits of HAP regulation. See 84 Fed. Reg. 2675-77. EPA
has shown no reason that indirect benefits should be given less weight than direct benefits, and
has certainly not justified giving them zero weight, which is precisely what EPA has done:

[1]f the HAP-related benefits are not at least moderately commensurate with the
cost of HAP controls, then no amount of co-benefits can offset this imbalance for
purposes of a determination that it is appropriate to regulate under CAA section

112(m)(1)(A).

84 Fed. Reg. 2276. Using EPA’s 2011 numbers for the costs and benefits (which, as we discuss
below, are outdated), even if monetized indirect benefits were only counted at one-third of their
true value, they would still outweigh the costs of regulation by billions of dollars. The billions of
dollars of projected benefits from the reduction of particulate matter represent real lives saved,
health harms averted, and health care costs avoided, and EPA’s justification for giving these
benefits no value is groundless.

EPA asserts that, because the determination whether to regulate HAP emissions from EGUs
occurs after particulate matter and other pollutants emitted by coal plants have already been
regulated under other sections of the Act, Congress did not intend any indirect benefits to be
considered in the “appropriate and necessary” decision. In making this argument, EPA brushes
aside the multiple ways in which Congress acknowledged the importance of indirect benefits
under the Clean Air Act, including the Act’s requirement that EPA consider HAP reductions
achieved as indirect benefits of other regulation when making the appropriate and necessary
determination and a Senate Report acknowledging that control technologies implemented under
Section 112(d) would have the benefit of reducing non-HAP pollutants. EPA states multiple
times that nothing in the text of Section 112(n)(1)(A) allows it to consider benefits of reducing
non-HAP pollutants, but Congress has established a general background principle that indirect
benefits be considered when regulating under the Clean Air Act. Office of Management and
Budget guidance on conducting cost-benefit analysis directs agencies to count both direct and
indirect benefits.'” Unless the text of Section 112(n)(1)(A) specifies that EPA should ignore that
background principle (and nothing in the text does), EPA should consider the full range of health
and environmental benefits.

Michigan also supports consideration of the full range of benefits. The Supreme Court reiterated
the importance of considering indirect costs of regulation when it stated that “*cost” includes
more than the expense of complying with regulations; any disadvantage could be termed a cost.”
135 S. Ct. at 2707. Likewise, the benefits of a regulation include more than just the direct
benefits. The Court stated both that EPA has flexibility in how it evaluates costs and benefits
when making the appropriate and necessary finding, id. at 2711, and that “an agency may not
*entirely fai[l] to consider an important aspect of the problem’ when deciding whether regulation

19 Circular A-4, OFFICE OF MANAGEMENT AND BUDGET (Sept. 17, 2003),
https://www.whitechouse.gov/sites/whitel gov/files/omb/eirculars/Ad/a-4.pdf.
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is appropriate.” Id. at 2707 (quoting Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut.
Auto. Ins. Co., 463 U.S. 29, 43 (1983)). Benefits that include preventing thousands of
hospitalizations, thousands of heart attacks, and thousands of premature deaths every year'
surely count as an important aspect of the problem.

1

2. Consideration of Unquantifiable Direct Benefits

In addition to treating benefits of reducing non-HAP pollutants as nonexistent, the proposed rule
treats unquantified direct benefits as essentially worthless. These unquantified benefits include:

[[impacts of Hg on human health (including neurologic, cardiovascular,
genotoxic, and immunotoxic effects), a variety of adverse health effects
associated with exposure to certain non-Hg HAP (including cancer, and chronic
and acute health disorders that implicate multiple organ systems such as the lungs
and kidneys), and effects on wildlife and ecosystems.

84 Fed. Reg. at 2677. The only direct benefit of HAP reduction that EPA quantified in its 2011
RIA was “IQ loss in children born to a subset of recreational fishers who consume fish during
pregnancy.”"? The proposed rule states that “after fully acknowledging the existence and
importance of such benefits, the EPA proposes to conclude that substantial and important
unquantified benefits of MATS are not sufficient to overcome the significant difference between
the monetized benefits and costs of this rule.” 84 Fed. Reg. 2678. While there may be no clear
answer as to how an agency should weigh unquantifiable benefits against monetary costs, EPA’s
proposal of giving essentially no weight to these important benefits is surely inappropriate, and is
a departure from its past Practicc of considering unquantifiable benefits when promulgating rules
under the Clean Air Act.”

3. Use of Outdated Data from 2011

Finally, the conclusion that regulation of HAPs is not “appropriate” because of “the gross
disparity” between direct costs and benefits is based on eight-year-old data that overstates the
disparity. The costs of compliance have been lower than the predicted costs because prices for
control technology, natural gas, and renewable energy have all proven to be lower than
projected." Additionally, recent studies suggest that the 2011 RIA greatly underestimated the
value of benefits associated with reduced mercury pollution from power plants." If these new

" Regulatory Impact Analysis, supra note 7, at ES-3.

2 Revised Technical Support Document: National-Seale A of Mercury Risk to Populations with High
Consumption of Self- Caught Freshwater Fish In Support of the Appropriate and Necessary Finding for Coal- and
Oil-Fired Electric Generating Units, EPA-452/R-11-009, U.S. EPA (2011). Docket ID No. EPA-HQ-OAR-2009—
0234-19913.

' See, e.g., NESHAP for Brick and Structural Clay Products Manufacturing; and NESHAP for Clay Ceramics
Manufacturing, 80 Fed. Reg. 65,470, 65,514 (Oct. 26, 2015) (discussing unquantified benefits of HAP emissions
standards promulgated under Section 112 for brick, clay, and ceramic manufacturers).

"4 In a March 26, 2019 letter to EPA, a coalition of energy industry associations stated that “Since the Mereury and
Air Toxics Standards (MATS) b effective in 2012, it is estimated that the owners and operators of coal- and
oil-based electric generating units (EGUs) have spent more than $18 billion to comply.” See supra note 8.

L Mercury Matters 2018, supra note 5 (citing several scientific studies).
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studies are correct that the direct benefits amount to several billion dollars, then there is hardly a
“gross disparity” between costs and benefits.

EPA’s justification for continuing to rely on 2011 projected figures instead of on the actual costs
and benefits that have been experienced is that:

Given that the CAA section 112(n)(1)(A) finding is a threshold analysis that
Congress intended the Agency would complete prior to regulation, the EPA
believes it is reasonable for purposes of this reconsideration to rely on the
estimates projected prior to the rule’s taking effect, i.e., the estimates of costs and
benefits calculated in the 2011 RIA.

84 Fed. Reg. at 2678. EPA is essentially saying that because it now believes it made a mistake in
methodology in 2011, it should apply its new methodology to numbers it now knows, in
hindsight, to be incorrect.

Response to Solicitation of Comment C-3
Also responsive to solicitation of comment C-1.

EPA correctly concludes that reversing the appropriate and necessary finding would not give the
agency either the obligation or the authority to remove EGUs from the list of source categories
regulated under Section 112 or to rescind the MATS emissions standards.

This is a correct legal interpretation. EPA is bound by the D.C. Circuit’s holding in New Jersey
v. EPA, 517 F.3d 574 (D.C. Cir. 2008) that, although Section 112 provides a unique process for
adding EGUSs to the list of regulated source categories, any source category added to the list may
only be removed by making the findings required by Section 112(c)(9). This holding was never
reviewed, let alone overturned, by the Supreme Court and thus continues to bind EPA. Because
EPA is not proposing to do a delisting analysis required by Section 112(c)(9),'® EPA cannot
delist EGUs.

Response to Solicitations of Comment C-4 and C-6

Because we understand Solicitations of Comment C-4 and C-6 to be asking generally for
comments on the two alternative interpretations of law discussed more specifically in C-7 and C-
8, please see our responses to those solicitations below.

Response to Solicitation of Comment C-5
Because we understand Solicitation of Comment C-3 to be asking the same question as C-9, see
response to C-9 below.

'8 The proposed rule states that any comments about whether a Section 112(c)(9) analysis should be conducted or
what an analysis would demonstrate are outside the scope of this rulemaking. 84 Fed. Reg. 2679. However, EPA’s
own risk analysis (which it asserts may differ meaningfully from a 112(c)(9) analysis) shows that even with the
MATS in place, the estimated remaining cancer risk to the individual most exposed to emissions from the source
category is 9 in 1 million. Id, Section 112(c)(9)(B) allows for delisting only if “no source in the category™ emits
HAPs in a quantity that would cause a cancer risk greater than 1 in 1 million for the most-exposed individual. It
therefore seems unlikely that, were a delisting analysis completed, the statutory criteria for delisting would be met.
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Response to Solicitation of Comment C-7
Also responsive to Solicitations of Comment C-1, C-4, and C-6.

EPA asks for comments about an alternative legal interpretation under which “New Jersey is
distinguishable” and therefore “EPA would have authority to rescind MATS and remove EGUs
from the list of source categories regulation under CAA section 112 after finalizing this reversal
of the 2016 supplemental finding.” 84 Fed. Reg. 2679. This alternative interpretation is that
“New Jersey does not limit the effect of an action made in response to a Supreme Court decision
finding the original action flawed, nor does it limit the Agency’s ability to revise its response to a
Supreme Court decision.” Id.

Unless and until the Supreme Court reviews and overturns New Jersey’s holding, that case does
limit EPA’s actions. The Supreme Court’s holding in Michigan regarding the justification behind
EPA’s appropriate and necessary finding under Section 112(n)(1)(A) did not overrule or displace
New Jersey’s holding on whether the delisting procedure in 112(c)(9) applies once an
appropriate and necessary finding has been made.

As noted below, in the response to Solicitation of Comment C-8, the structure of the Clean Air
Act does not allow for the MATS to be rescinded so long as EGUs remain on the list of regulated
SOUrces.

Response to Solicitation of Comment C-8
Also responsive to Solicitations of Comment C-1, C-4, and C-6.

EPA asks for comments on an alternative legal interpretation under which “EGUs would remain
on the CAA section 112(c) list of sources, but the EPA would have the authority to rescind the
standards.” 84 Fed. Reg. 2679. In support of this interpretation, EPA notes that “New Jersey v.
EPA held that the EPA may not remove a source category from the CAA section 112(c) list
without demonstrating that the delisting analysis under CAA section 112(c)(9) has been satisfied,
but the decision did not address the question whether, in the absence of a valid appropriate and
necessary finding, the EPA must regulate EGUs for HAP.” /d.

The structure of the Clean Air Act does not allow for the MATS to be rescinded so long as EGUs
remain on the 112 list of regulated sources. Section 112(c)(2) states that “[f]or the categories and
subcategories the Administrator lists, the Administrator shall establish emissions standards under
subsection (d) of this section.” Section 112(d)(1) requires that “[t]he Administrator shall
promulgate regulations establishing emission standards for each category or subcategory of
major sources and area sources of hazardous air pollutants listed for regulation pursuant to
subsection (c) of this section.” These provisions would be violated if a source remained on this
list without being subject to emissions regulations. Section 112 provides procedures for delisting
sources, but not for rescinding the regulations that “the Administrator shall establish” for those
sources. Therefore, the only way to properly rescind the MATS would be to follow the delisting
procedure in 112(c)(9).

Response to Solicitation of Comment C-9
Also responsive to Solicitations of Comment C-1 and C-5.
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EPA asks whether, under either of the alternative interpretations of law proposed in C-7 or C-8,
it would have the obligation, rather than the authority to rescind the MATS emissions standards
or to remove EGUs from the list of regulated source categories. As explained above, EPA lacks
the authority to delist EGUs or rescind the MATS and therefore necessarily lacks any such
obligation.

Response to Solicitation of Comment C-10

Because Solicitation of Comment C-10 asks for comments on all aspects of the alternative legal
interpretations of the impact of replacing the 2016 appropriate and necessary finding, please see
our responses to C-7, C-8, and C-9 above.

We strongly oppose the proposal to find that it is not appropriate and necessary to regulate HAP
emissions from power plants under Section 112(n) of the Clean Air Act. EPA’s prior
determination that regulation was appropriate rested on a cost-benefit analysis that correctly
considered important health benefits, including unquantifiable benefits and those that would
result from reduction of pollutants other than HAP. That finding resulted in a successfully
implemented set of emissions standards that is currently benefiting the health of people, animals,
and ecosystems. A reversal of the appropriate and necessary finding would only jeopardize the
health gains the MATS have achieved and create uncertainty for an industry that has put this
successful program in the rear-view mirror. We thank the EPA for considering our comments.
Sincerely,

Environmental Law & Policy Center

Alliance for the Great Lakes

Friends of the Chicago River

Hoosier Environmental Council

lowa Environmental Council

Respiratory Health Association

10
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MOMS
clean air HOW MERCURY POISONING WORKS

FORCE

FIGHTING FOR
OUR KIDS" HEALTH

ONCE WE EAT CONTAMINATED FISH,
M RY GOES DIRECTLY

e
INTOTHE ORGANS THAT HAVE THE
MOST FATS, WHERE IT ACCUMULATES.

BREASTS: MERCURY IS FOUND IN
BREAST MILK.

BRAINS: METHYLMERCURY IS ABLETO
BREACHTHE BLOOD-BRAIN BARRIER.

oV
IMPAIRS LEARNING AND GROWTH.

HELP USTELL POLLUTERS TO CLEAN UP THEIR COAL PLANTS

MERCURY POISONING FROM COAL PLANTS CAN BE PREVENTED BY INSTALLING
SCRUBBERS TO REDPLICE MERCURY EMISSIONS,

IN 2012, EPA ANNOUNCED THE FIRST NATIONAL STANPARDS REGULATING MERCURY
POLLUTION FROM COAL FIRED POWER PLANTS. THESE REGULATIONS THAT PROTECT US
FROM THE HARMFUL EFFECTS OF COAL FIRED POWER PLANTS ARE UNDER ATTACK.

UPDATED: SEFTEMBER 2018 SOURCES: MOMSCLEANATRFORCE.COM/MERCURY -S0LIRCES

WWW.MOMSCLEANAIRFORCE.ORG
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MOMS

deanair - Jow MERCURY POTSONING WORKS

FIGHTING FOR
OUR KIDS' HEALTH

EVER WONPER WHY PREGNANT WOMEN ARE ADYISED TO CUT DOWN ON EATING TUNA?P

TUNA, LIKE OTHER LARGE FISH, IS CONTAMINATED WITH MERCURY, WHICH IS A
POTENT NEUROTOXIN. OVER 400.000 NEWBORNS ARE AFFECTED BY MERCURY
POLLUTION EVERY YEAR. BUT HOW LID THE MERCURY GET INTO THE TUNA-AND CTHER
FISH-IN THE FIRST PLACE?

EVERY STATE IN THE COUNTRY HAS
ISSUED A FISH AV ISORY BECAUSE
UNSAFE MERCURY CONTAMINATION.
ANISMS TN THE WATER

MICROORG.,
CONVERT THE MERCURY TO A HIGHLY
TOXIC FORM. CALLED METHY LMERCURY.

THAT BACTERIA MAKES THE MERCURY
“BIO-AVATLABLE - ABLE TO BE TAKEN
UP BY FISHTHAT CONSUME IT.

METHY LMERCURY IS ABSORBED BY
FISHTHROUGHTHEIR GILLS AND
PISFERSED THROUGHTHEIR BODPIES.

' IT ACCUMULATES IN FATTY TISSUE.

WWwW.MOMSCLEANAIRFORCE.ORG
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Congress of the Nuited States
Mashington, DC 20513

May 10, 2019

The Honorable Andrew Wheeler
Administrator

U. S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, DC 20460

Dear Administrator Wheeler,

We strongly oppose any action that could undermine or weaken the Mercury and Air
Toxics Standards (MATS). We write to urge you to withdraw the Environmental Protection
Agency’s (EPA) December 27, 2018, proposed finding that it is not “appropriate and necessary™
1o regulate mercury and hazardous air pollutant (HAP) emissions from coal and oil fired power
plants because of the costs of doing so. Due to the stark public health risks posed by mercury, it
is imperative that MATS remain in place to protect the American people and future generations.

Mercury pollution is a potent neurotoxin that affects the nervous system, cardiovascular
system, and immune function. Fetuses and young children are especially vulnerable and even
low levels of exposure can have life-long impacts. MATS has been highly effective in reducing
levels of mercury in the atmosphere. EPA’s own proposal admits that as a result of MATS,
power plants are emitting 86 percent less mercury than a decade ago and we are already seeing
the public health benefits,

When the rule was finalized in 2012, the EPA recognized these significant public health
benefits and estimated that MATS would prevent up to 11,000 premature deaths, 100,000 asthma
and heart attacks, and 5,700 emergency room visits by reducing emissions of mercury and other
pollutants. EPA estimated MATS would yield up to $90 billion in benefits each year. Now, EPA
proposes to ignore these significant public health benefits because they include the “co-benefits”
of reducing HAP emissions in addition to mercury. Instead, EPA’s proposal would consider only
the “direct benefits” of regulating mercury pollution from power plants, which would yield up to
$6 million cach year. Like other flawed environmental rules from this Administration, this
MATS proposal is another example of EPA trying to suppress and artificially devalue the public
health benefits of reducing air pollution in this country.

FRINTED ON RECYCLED FAPER
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Furthermore, EPA’s proposal uses the outdated estimated costs of complying with MATS
when we already know the actual costs, which were an order of magnitude lower than expected.
is thus arbitrarily concluding that the costs of complying with MATS outweigh its direct
benefits. This proposed change makes it easier for EPA to weaken or eliminate the standards,
which will undermine years of progress reducing the public’s exposure to dangerous mercury
and hazardous air pollution.

Additionally, utility companies have already spent rate-payer dollars to fully comply with
MATS. Keeping the “appropriate and necessary” finding and the protective standards in place
provides much-needed regulatory certainty for the electric power industry and consumers. The
last compliance deadline for MATS passed more than two years ago and the utility industry has
repeatedly stated that they support the rule and that no changes are necessary. EPA’s proposal
threatens to create regulatory uncertainty for utilities and jeopardize their investments in their
pollution control equipment, which could lead to utilities tumning off that equipment, thus
exposing Americans to more air pollution.

It is critical to protect our children and families from dangerous mercury
pollution. Americans are breathing cleaner air and enjoy better health as a result of the
safeguards in MATS. We therefore urge EPA to withdraw its proposal to revoke the
“appropriate and necessary” finding and commit to adequately protecting the public from
dangerous mercury and hazardous air pollution that threatens their health and welfare.

“AMMD
Kathy Castor K Schrier, M.

Sincerely,

Member of Congress Member of Congress
(l,” é,/ xaﬁ ’%N.U\.L \NL&W\CF&!'“N
'E',Semm v Bonnie Watson Coleman
ember of Congress Merfjber of Congress Member of Congress
Darren Soto Tony ¢é.rdenas Debbie Dingell

Member of Congress Member of Congress Member of Congress
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Member of Congress Member of Congress Member of Congress
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/ JMcNeme)' Francis Rooney / Nanette DiakBarragan
Member of Congress Member of Congress Member of Congress

Donna Shalala

Eleanor Holmes Norton :
Member of Congress Member of Congress Wember of Congress
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Donald M. P; Ir. Ro Khanna Diana DeGette
Member of Congress Member of Congress Member of Congress
% ;%g Scanlon Gwen Moore Jef‘fﬁan Drew
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Feel the Power

March 26, 2019

The Honorable William L. Wehrum
Assistant Administrator

Office of Air and Radiation

U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW
Washington, DC 20460

Dear Assistant Administrator Wehrum:

The Environmental Protection Agency (EPA or Agency) has proposed a Reconsideration of
Supplemental Finding for National Emission Standards for Hazardous Air Pollutants: Coal- and
Oil-fired Electric Utility Steam Generating Units. EPA has also proposed a Residual Risk and
Technology Review (RTR) concurrently with its reconsideration. 84 Fed, Reg. 2,670 (Feb. 7,
2019). EPA’s 2016 Supplemental Finding followed the Supreme Court’s decision in Michigan v.
EPA, which held that EPA must consider costs in evaluating whether it is appropriate and
necessary to regulate EGUSs.

Driven by several factors—including customer demands, technology developments, and federal
and state regulatory obligations—the electric power industry is undergoing a transition of its
electric generating fleet that will continue over the next decade and beyond. Concurrent with this
transition, electric companies, public power utilities, and electric cooperatives are making
significant investments to make the energy grid smarter, cleaner, more dynamic, more flexible,
and more secure in order to integrate and deliver a balanced mix of central and distributed energy
resources.
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As many of our organizations and members noted to you last year, we again ask that EPA
complete the statutorily mandated RTR' for power plants as expeditiously as possible. Since the
Mercury and Air Toxics Standards (MATS) became effective in 2012, it is estimated that the
owners and operators of coal- and oil-based electric generating units (EGUs) have spent more
than $18 billion to comply and they have significantly reduced mercury and other emissions, as
well as retired assets and invested in new, replacement generation. Given this investment and
industry’s full implementation of MATS, regulatory and business certainty regarding regulation
under Clean Air Act (CAA) section 112 is critical—we urge that EPA leave the underlying
MATS rule in place and effective. Many of these same units complying with MATS today are
subject to ongoing rate reviews regarding recovery of costs by investor-owned electric
companies. In the case of public power utilities and rural electric cooperatives (even those that
are rate regulated by state commissions), compliance costs are directly borne by their customers.

EPA should take no action that would jeopardize these investments or the underlying rule.
Should EPA take any action that could result in the rescission of the underlying MATS rule,
despite the above request, EPA should consider the impacts such an action would have on these
costs already borne by industry and how the recovery of these sunk costs could be put in
jeopardy, consistent with the Supreme Court’s directive in Michigan v. EPA to “consider cost.”
135 8. Ct. at 2670 (2015).

Given that industry has already fully implemented MATS, EPA should sustain the MATS rule,
complete the RTR, and separately pursue a regulatory process regarding the considerations of
costs and benefits analysis under the CAA. EPA’s advance notice of proposed rulemaking on
Increasing Consistency and Transparency in Considering Costs and Benefits in the Rulemaking
Process, 83 Fed. Reg. 27,524 (June 13, 2018) can serve as a starting point for this effort. EPA
could also apply these principles in a prospective manner in separate rulemakings. Such a rule
could establish general principles on cost considerations that recognize that there are statute-
specific requirements that may require different consideration of costs, at least with respect to
standard setting. Further, it would be appropriate for the rule to be implemented prospectively
both to ensure the consistent application of costs and benefits moving forward and to avoid
potential disruption to previously implemented regulatory programs where real and significant
sunk costs have already been incurred.

We urge EPA to focus on and finalize an RTR for power plants under CAA section 112, A
complete and robust RTR would recognize the capital investments already made for compliance
and would allow the industry to continue full implementation of the MATS rule. We also urge
EPA to consider separately proposing potential technical revisions to MATS unrelated to the
standards themselves that could lower compliance costs—such as considering whether
performance tests could be performed less frequently if units are running less frequently—while
still ensuring that the standards are being achieved. This approach would ensure the standards are
being achieved and provide the regulatory and business certainty our members need as they
continue to provide safe, reliable, affordable, and increasingly clean energy to their customers.

! See CAA sections 112(d)(6) and ()(2), which require that EPA complete the RTR within eight
years, or in this case by April 16, 2020.



181

Sincerely,

The Edison Electric Institute

The American Public Power Association

The National Rural Electric Cooperative Association

The Clean Energy Group

The Class of *85 Regulatory Response Group

The Global Energy Institute at the U.S. Chamber of Commerce
The Large Public Power Council

The International Brotherhood of Electrical Workers

The International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers &
Helpers

The Laborers International Union of North America

OB OE koK ok ok K ok

The Edison Electric Institute (EEI) is the association that represents all U.S. investor-owned
electric companies. Our members provide electricity for about 220 million Americans, and
operate in all 50 states and the District of Columbia. As a whole, the electric power industry
supports more than 7 million jobs in communities across the United States. In addition to our
U.S. members, EEI has more than 60 international electric companies, with operations in more
than 90 countries, as International Members, and hundreds of industry suppliers and related
organizations as Associate Members.

The American Public Power Association (APPA) is the national service organization
representing the interests of over 2,000 community-owned, not-for-profit electric utilities. These
utilities include state public power agencies, municipal electric utilities, and special utility
districts that provide low-cost, reliable electricity and other services to over 49 million
Americans.

The National Rural Electric Cooperative Association (NRECA) is the national service
organization for more than 900 not-for-profit electric utilities that provide electricity service to
approximately 42 million consumers. NRECA members own and maintain 2.6 million miles, or
42 percent, of the nation’s electric distribution lines and account for 11 percent of the total
kilowatt-hours in the U.S. each year. With a commitment to contribute to the vitality and
prosperity of the communities served by our members, electric cooperatives are dedicated to a
healthy environment, building vibrant rural communities, and providing reliable and affordable
electricity to our cooperative consumer.

The Clean Energy Group (CEG) is a coalition of electric generating and electric distribution
companies that share a commitment to responsible environmental stewardship. The mission of
CEQG is to support and enhance the efforts of its members in understanding state and federal
legislative, regulatory, and policy developments in environmental and energy areas.

3
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The Class of *85 Regulatory Response Group is a voluntary ad hoc coalition of approximately 30
electric generating companies from around the country that has been actively involved in the
development of Clean Air Act rules affecting the electric generating industry for over 28 years.
The Class of *85 has written comments on all major stationary source regulations since the early
1990s, and members of the Class of 85 own and operate EGUs in approximately 35 states
throughout the United States.

The Global Energy Institute, an affiliate of the U.S. Chamber of Commerce, acts to unify
policymakers, regulators, business leaders, and the American public behind a common sense
energy strategy to help keep America secure, prosperous, and clean. Through policy
development, education, and advocacy, the Institute is building support for meaningful energy
action at the local, state, national, and international levels.

The Large Public Power Council (LPPC) is comprised of 27 of the nation’s largest public power
systems that serve 30 million Americans, about 10 percent of the U.S. population. LPPC
members are locally governed and directly accountable to consumers. We are not-for-profit and
committed to reliability, affordability and environmental stewardship for the consumers and
communities we serve. LPPC advocates for policies that allow public power systems to build
infrastructure, invest in communities and provide reliable service at affordable rates.

The International Brotherhood of Electrical Workers (IBEW) represents approximately 775,000
members and retirees who work in a wide variety of fields, including construction, utilities,
manufacturing, telecommunications, broadcasting, railroads and government.

Established in 1880, the International Brotherhood of Boilermakers, Iron Ship Builders,
Blacksmiths, Forgers & Helpers is a diverse union representing workers throughout the United
States and Canada who are employed in industrial construction, maintenance and repair; ship
building; manufacturing; railroads; cement; mining and related industries.

The Laborers’ International Union of North America (LiUNA) is a powerhouse of workers who
are proud to build the United States and Canada. LIUNA members are a skilled and experienced
union workforce trained to work safely in the construction and energy industries. Members build
infrastructure - from roads, bridges, and transit to schools and skyscrapers. They are certified to
install rainwater catchment systems and trained to build water and sewer systems. Members also
work in every area of the energy sector, helping to build solar plants, wind farms, and natural gas
and oil pipelines, as well as, being skilled in the maintenance of nuclear and coal power plant
facilities.
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Congress of the Tnited States
Bouse of Representatives

@Whlaghington, BE 20515-0909
September §, 2017
The Honorable Scott Pruitt
Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW

Washington, D.C. 20460
Re- Coal Ash Dumping in the Pefiuelas Valley Landfill

Dear Administrator Pruitt,

It has come to my attention, after speaking with several of my mnsllluenls, the dire risks to the environment and
human health caused by the of Coal Combustion Resid (CCR) in Puerto Rico. 1|| pnrucular, the
dumping of coal ash in the Pefuelas Valley Landfill, as a result of the electrical energy prod d by
AES' coal-burning power plant in Guayama, Puerto Rico. AES is an energy company which genmles and
distributes electrical power.

Coal ash is a byproduct produced when coal is burned to fuel electrical power plants, such as the one operated
by AES. One of the main CCRs being deposited is called “Agremax,” which is a partially solidified mixture of
coal combustion fly ash and bottom ash. In 2012, the EPA released a study titled “Leaching Behavior of
AGREMAX Collected from a Coal-Fired Power Plant in Puerto Rico,” which found that CCR contains several
toxic chemicals, such as arsenic, boron, chloride, chromium, and selenium. These wxic chemicals have been
found to cause serious effects on human health such as asthma, hirth defects, and cancer. Therefore, leaching
from a disposal site similar to the one in Pefiuelas, Puerto Rico, poses a serious risk to human health and safety.

Several of my constituents either derive from Pefvelas, Puerto Rico, o have family members being impacted
by the dumping of coal ash. With the serious health and envi over the dumping of coal ash,

Turge the EPA to review the safety and adequacy of dumping coal ash in the Pefivelas Valley Landfll ineluding
a thorough review of whether the practice and the site are performing in i with federal fards. Thus
ensuring any existing or future risks to human health and the environment are addressed properly. As a Member
of the House Natural Resources Indian, Insular and Alaskan Native Affairs Sub iltee, which issues
relating to Puerto Rico, | hereby request a wrilten response detailing all risks posed by the Pefuelas Valley
Landfill and actions being taken by the EPA to address the issue.

Thank you in advance for your attention to this matter. My office will be in contact with you to follow up on this
request. If you have any questions or , do not hesitate to reach oul to our office.

Sincerely,

%«/ﬂ»ﬁ’%
Darren Soto
Member of Congress

PRENTED ON RECYCLED PAPER
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The Honorable Darren Soto e

.S, House of Representatives
Washington, D.C. 20515

Dear Congressman Soto:

Thank you for your letter of September 5, 2017, to the U.S, Environmental Protection Agency, regarding
Coal Combustion Residuals (CCR), the management of “Agremax” in Pefiuelas, Puerto Rico and
recommending that the EPA review the safety and adequacy of the Pefiuelas Valley Landfill, detailing
all risks posed, as well as actions taken by the EPA to address these issues. The agency appreciates your
concerns about these issues.

The EPA has been working with the Puerto Rico Government to ensure the proper disposal of solid
wasles, including CCR, throughout the island. Although solid waste is primarily a matter of state, or in
this case, territorial responsibility, the EPA has actively used its civil and administrative authorities to
address solid waste and CCR issues in Puerto Rico. Since 2007, the EPA has taken legal actions to close
12 operating solid waste landfills and require a thirteenth landfill to stop accepting waste. The EPA is
continuing to assess landfills and develop legal agreements where appropriate.

In 2013, the EPA issued an Administrative Order on Consent (AOC) under the Clean Water Act (CWA)
to address CCR management at the Applied Energy Services Puerto Rico, L.P. (AES) coal-fired power
plant in Guayama, Puerto Rico. AES complied and the AOC was terminated in February 2017, In
August 2017, the EPA issued AES a Notice of Violation (NOV) under the CWA for non-compliance
with the dust control measures and maintenance of storm water runoff control measures as required by
the 2015 Multi-Sector General Permit for Stormwater Discharges from Industrial Activity. In response,
AES submitted information aboul the actions taken to address the NOV. Two actions, required by the
NOV, are still pending due to the passage of Hurricanes Irma and Maria.

Furthermore. on April 17, 2015, EPA finalized national regulations to regulate the disposal of CCR as
solid waste under subtitle D of the Resource Conservation and Recovery Act (RCRA) titled, Hazardous
and Solid Waste Management System; Disposal of Coal Combustion Residuals from Electric Utilities,
(80 FR 21302) (**CCR rule™"). The CCR rule established national minimum criteria for existing and new
CCR landfills, existing and new CCR surface impoundments, and all lateral expansions. In the CCR
rule, the EPA also determined that disposal of CCR in a lined Municipal Solid Waste landfill was a safe
and proper disposal practice. It is our understanding that the Pefiuelas Valley Landfill is a modern
landfill that has a liner and leachate collection. Finally, in May 2016, the EPA conducted a RCRA
inspection at the Pefiuelas Valley Landfill that confirmed operational controls were in place for

Imermet Address (URL) @ Dip Saww epa gov
RecyclediRecyclable @ Piditéd wilth Vegatatde Onf Biged ks on 100% Posiconsums: Process Chionne Fes Recyclad Pape
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Agremax/ash disposal. The EPA is continuing to work to evaluate and address CCR and solid waste
management in Puerto Rico.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Carolyn Levine in the EPA’s Office of Congressional and Intergovernmental Relations at
levine.carolyn{@epa.gov or at (202) 764-1859.

S
ncerely, /|

A

N.Bre :
Principal Deputy Assistant Administrator
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Committee on Energy and Commerce
Subcommittee on Oversight and Investigations

Hearing on
“Undermining Mercury Protections: EPA Endangers Human Health and the
Environment”

May 21, 2019

Ms. Janet McCabe. Professor of Practice, Environmental Law, McKinney School of Law,

Indiana University-Purdue University Indianapolis

The Honorable Frank Pallone. Jr. (D-NJ)

1.

The 2011 Regulatory Impact Analysis estimated $37-90 billion annually in health
benefits from the MATS rule, a great majority of which would come from estimated
reductions in particulate matter emissions. Specifically, the estimates included health
benefits of reducing particulate matter at levels below the standard of 12
micrograms/cubic meter set by the National Ambient Air Quality Standards (NAAQS).
1t has been suggested that health benefits that accrue from reductions below the NAAQS
standard for particulate matter should not be counted because the standard is already set
to be sufficiently protective of human health.

Is it appropriate to include in health benefit estimates those benefits that accrue from
reducing particulate matter emissions below the current NAAQS level? Why or why
not?

R nse to Question 1 (Rep. Pallone

1t is appropriate, and consistent with longtime practice of the EPA, to include in health
benefit estimates the health benefits that accrue from reducing particulate matter
emissions below the current NAAQS level. In fact, it would be contrary to science and
inconsistent with EPA’s mission to protect human health to not include such benefits.

EPA has articulated in many National Ambient Air Quality Standards (NAAQS)
rulemakings that the level ultimately established by the EPA Administrator as the
national public health standard does not represent the level at which there is no public
health risk. See the discussion in the final 2015 Ozone Rule at 80 FR 65295, October 26,
2015. No threshold has been established by the scientific or medical communities below
which there are no health impacts from exposure to PM, and the federal courts have itself
affirmed numerous times that the NAAQS are not required by law to represent a zero-risk
standard. It inevitably follows, therefore, that there are health impacts below the level of
the standard—some people, in some locations, suffer some amount of health impact at
levels below the standard. Air modeling and public health analytical methodologies can
be used to estimate, with appropriate cautions about uncertainty, the harm associated with
those expected exposure. OMB Circular A-4, which provides OMB’s guidance to federal
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agencies for their implementation of Executive Order 12866 regarding cost-benefit
analysis of significant federal actions, is clear that agencies should consider the full range
of benefits that can be identified for a proposed regulatory action. EPA’s analytical
approach is fully explained in the final Regulatory Impact Analysis for the 2012 Fine
Particle Final Rule.

The Honorable Dian D

1. Section 112 of the Clean Air Act regulates air toxic emissions such as mercury. Sections
108, 109 and 110 of the Act regulate criteria pollutants such as particulate matter (“PM”).
At the hearing, Mr. Gustafson suggested that EPA’s reliance on PM co-benefits in the
2016 Supplemental Finding violates an express prohibition in Section 112 against
regulating criteria pollutants.

Does Section 112 of the Clean Air Act either expressly or implicitly prohibit EPA from
considering co-benefits in deciding whether regulation of mercury and other air toxics
from power plants is “appropriate and necessary”?

Response to Question 1 (Rep. DeGette

The argument that the full range of public health benefits resulting from a rule
promulgated under Section 112, including those from reductions in pollutants other than
those directly regulated by the rule, cannot be considered is illogical and without basis in
the law or common sense.

Section 112 does not explicitly prohibit consideration of health benefits from criteria
pollutants. EPA follows OMB Circular A-4 in assessing the costs and benefits of rules
promulgated under Section 112, as it does for all significant actions. Circular A-4 is clear
that the full range of benefits should be considered.

An indication that Congress intended EPA to consider the full range of benefits is found
in Section 112(k)(2), which calls for a research program between EPA and the states
regarding area (i.e. small) sources of air toxics. It states that the research program should
include:
consideration of atmospheric transformation and other factors which can elevate public
health risks from such pollutants.
Health effects considered under this program shall include, but not be limited to,
carcinogenicity, mutagenicity. teratogenicity, neurotoxicity, reproductive dysfunction and
other acute and chronic effects including the role of such pollutants as precursors of
ozone or acid aerosol formation. Section 112(k}2)(C).

Reference to ozone and acid aerosol formation, and the use of the phrase “shall include,
but not be limited to,” both indicate that Congress was aware that reductions in toxic air
pollutants could have ancillary benefits via reductions in other types of pollution that
have their own effects on public health.
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The Honorable Frank Pallone. Jr. (D-NJ)

1. At the hearing, Representative Griffith asked Mr. Gustafson whether the EPA had
considered ancillary costs, or co-costs, in evaluating the costs and benefits of regulating
mercury and other air toxics in the 2016 Supplemental Finding entitled, “Supplemental
Finding That It Is Appropriate and Necessary to Regulate Hazardous Air Pollutants From
Coal- and Oil-Fired Electric Utility Steam Generating Units.” Mr. Gustafson replied that
the EPA did not. However, in a response to a question from Mr. Sarbanes later in the
hearing, you disagreed and stated that the EPA did consider co-costs as part of the
Mercury and Air Toxics Standards and as part of this current proposal to rescind the
“appropriate and necessary” finding,

a. Can you explain how the EPA considered co-costs in support of its 2016
Supplemental Finding?

Response la

The 2016 Supplemental Finding relied on a compliance cost estimate from the 2012 Regulatory
Impact Assessment (RIA) for the final MATS rule.! The cost estimates for that rule were for the
power sector as a whole, not only MATS-related expenditures made by plants subject to the
rule’s emissions limits.> EPA’s peer-reviewed Guidelines for Preparing Economic Analyses
(“EPA’s Economic Guidelines™) define direct costs as “those costs that fall directly on regulated
entities as the result of the imposition of a regulation.” 3 Indirect costs, meanwhile, are “those
incurred in related markets or experienced by consumers or government agencies not under the

" EPA, Supplemental Finding That It Is Appropriate and Necessary to Regulate Hazardous Air Pollutants From
Coal- and Oil-Fired Electric Utility Steam Generating Units, 81 Fed. Reg. 24,420, 24,423 (Apr. 25, 2016)
[hereinafter EPA, Suppl | Finding].

2 “The annual incremental cost is the projected additional cost of complying with the final rule in the year analyzed,
and includes the amortized cost of capital investment (at 6.15%) and the ongoing costs of operating additional
pollution controls, investments in new generating sources, shifis between or amongst various fuels, and other actions
associated with compliance.” EPA, Regulatory Impact Analysis for the Final Mercury and Air Toxics Standards 3-
13 (Dec. 2011) (emphasis added).

* EPA, Guidelines for Preparing Economic Analyses 8-7 (2010),
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direct scope of the regulation.”* In the case of the MATS rule, indirect costs (or “co-costs™)
would include expenditures incurred at natural gas-fired combined cycle units that ramp up
generation to compensate for MATS-driven coal plant retirements.

In the 2016 Supplemental Finding, EPA expressly acknowledged that its compliance cost
estimate included indirect costs.’

ook

b. Can you explain how the EPA considers co-costs as part of its recent proposal to
rescind the “appropriate and necessary” finding?
Response 1b

EPA continues to rely on the cost estimates from the 2012 RIA in its proposal to rescind the
“appropriate and necessary” finding. ® As discussed above, this estimate includes indirect costs.

R

c. How does the EPA’s treatment of co-costs in its current proposal compare to its
treatment of co-benefits in the proposal?

Response Ic

In its proposal, the agency states:
In this action, the EPA proposes to conclude that it is not appropriate and necessary to
regulate HAP from EGUs under CAA section 112 because the costs of such regulation

grossly outweigh the HAP benefits.”

In other words, EPA gives full weight to co-costs while functionally ignoring co-benefits.

*1d.

* “In conducting benefit-cost analyses, the EPA routinely considers consequences (both positive and negative) that
are ancillary to the intended purpose of a regulation. For example, the $9.6 billion cost estimated in the MATS RIA
included costs that would be passed on to electricity customers and higher fuel costs. which are beyond the costs
borne by owners of coal- and oil-fired units regulated by MATS.” EPA, Supplemental Finding at 24.439-40.

© EPA, National Emission Standards for Hazardous Air Pollutants: Coal- and Oil-Fired Electric Utility Steam
Generating Units—Reconsideration of Supplemental Finding and Residual Risk and Technology Review 2677 (Feb
2019) (stating that “the total cost of compliance with MATS ($7.6 to $9.6 billion annually) dwarfs the monetized
HAP benefits of the rule™),

"Id. at 2676
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EE e

d. In your opinion, is it appropriate for the EPA to consider co-costs but not co-
benefits?

Response 1d

It is irrational and inconsistent with prior practice, relevant guidance documents, and the goals of
cost-benefit analysis to disregard co-benefits. It is especially arbitrary to treat co-benefits and co-
costs differently, as occurred in this rule.

e. What is the impact of considering co-costs but not co-benefits?

When an agency relies on a cost-benefit analysis to support its rulemaking, as EPA has done
here, “a serious flaw undermining that analysis can render the rule unreasonable.”® For all the
reasons discussed above, failing to consider indirect benefits is serious flaw in EPA’s proposed
rescission of the appropriate-and-necessary finding, rendering the decision unreasonable and
arbitrary.

*okk

2. Section 112 of the Clean Air Act regulates air toxic emissions such as mercury. Sections
108, 109 and 110 of the Act regulate criteria pollutants such as particulate matter (“PM”).
At the hearing, Mr. Gustafson suggested that the EPA’s reliance on PM co-benefits in the
2016 Supplemental Finding violates an express prohibition in Section 112 against
regulating criteria pollutants.

a. Does Section 112 of the Clean Air Act either expressly or implicitly prohibit the
EPA from considering co-benefits in deciding whether regulation of mercury and
other air toxics from power plants is “appropriate and necessary™?

Response 2a

There is no express text in Section 112 that addresses the issue of co-benefits. In the absence of
an express prohibition, case law suggests that EPA has discretion to take such benefits into
account. For example, in U.S. Sugar Corp. v. EPA, the D.C. Circuit held that EPA properly
exercised discretion to consider potential non-HAP co-benefits when setting standards for

Nat'l Ass'n of Home Builders v. EPA, 682 F.3d 1032, 1040 (D.C. Cir. 2012).



191

Mr. Michael A. Livermore
Page 2

hydrogen chloride emissions from boilers under section 112(d)(4).” The court noted that the
“text [of section 112(d)(4)] does not foreclose the Agency from considering co-benefits” and that
considering such benefits “is consistent with the [Clean Air Act]’s purpose—to reduce the health
and environmental impacts of hazardous air pollutants.” "

EX L]

b. Does the Supreme Court’s decision in Michigan v. EPA expressly or implicitly
prohibit the EPA from considering co-benefits in deciding whether regulation of
mercury and other air toxics from power plants is “appropriate and necessary™?

Response 2b

In Michigan v. E.PA, the Supreme Court interpreted the term “appropriate” as ““the classic broad
and all-encompassing term that naturally and traditionally includes consideration of all the
relevant factors.””!! The thrust of Michigan v. IXPA is to reject a narrow interpretation of the
types of factors that the agency may consider as part of is analysis under section 112. Because
the issue was not presented, the Court expressly declined to address the issue of co-benefits and
whether and how they should be weighed against costs.'?

EE T

The Honorable Diana DeGette (D-CO)

1. Inits current proposal, the EPA claims that the 2016 Supplemental Finding erred in using
a “cost reasonableness” approach based on compliance costs relative to the size of
industry. The EPA asserts that such an approach does not satisfy the EPA’s obligations
under section 112(n)(1)(A) of the Clean Air Act, as informed by Michigan v. FPA, 135 §.
Ct. 2699 (2015). 84 Fed. Reg. 2670, 2674-2675 (Feb. 7, 2019).

In your opinion, does the “cost reasonableness™ approach that EPA took in its 2016
Finding meet the requirements of the Clean Air Act and appropriately respond to the
Supreme Court’s direction in Michigan v. I-PA? Why or why not?

? 830 F.3d 579, 625-26 (D.C. Cir. 2016).
04d.

135 8. Ct. 2699, 2707 (2016) (quoting White Stallion Energy Ctr.. LLC, 748 F.3d at 1266 (Kavanaugh, J..
dissenting)).

21358 Croat 2711
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Response |

The Michigan Court emphasized EPA’s discretion concerning how to conduct its economic
analysis, noting that it would be “up to [EPA] to decide (as always, within the limits of
reasonable interpretation) how to account for cost.”'* Courts have upheld many past EPA Clean
Air Act rules that address the question of cost consideration in a similar fashion to the “cost
reasonableness™ approach in the 2016 Finding.'*

B d. at2711.

!4 See EPA. Legal Memorandum Accompanying the Proposed Supplemental Finding that it is Appropriate and
Necessary to Regulate Hazardous Air Pollutants from Coal- and Qil-Fired Electric Utility Steam Generating Units
(EGUs) 18-19 (20135).
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1. The 2011 Regulatory Impact Analysis estimated $37-90 billion annually in health
benefits from the MATS rule, a great majority of which would come from estimated
reductions in particulate matter emissions. Specifically, the estimates quantified health
benefits of reducing particulate matter at levels both above and below the standard of 12
micrograms/cubic meter set by the National Ambient Air Quality Standards (NAAQS).

In his testimony, Mr. Gustafson suggested that health benefits that accrue from reductions
below the NAAQS standard for particulate matter should be discounted because that
standard is already set to be sufficiently protective of human health.

Are there studies that demonstrate whether there are health benefits to reducing
particulate matter emissions below the current NAAQS standard? What do these studies
conclude about such benefits?

Previous studies have demonstrated that mortalities from PMz s exposure occur at levels below
the NAAQS. The EPA’s Integrated Science Assessment for Particulate Matter (2009) assessed
scientific studies on the associations between PM2 s and health impacts, and found that there is
little evidence to support a threshold below which PMzs exposure is not harmful. This
conclusion was based on a review of numerous available epidemiological studies, largely
focused on the association between exposure and mortalities. More recent studies have provided
even more evidence that low-level exposure is harmful. For example, a recent study focusing on
air pollution and mortality among Medicare recipients showed significant evidence of adverse
effects at levels below national standards (e.g. Di et al., 2017).

Citations:

Q. Di et al., Air Pollution and Mortality in the Medicare Population, New England Journal of
Medicine 376:2513-22 (2017)

U.S. EPA. Integrated Science Assessment (ISA) For Particulate Matter (Final Report, Dec
2009). U.S. Environmental Protection Agency, Washington, DC, EPA/600/R-08/1391, 2009.
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2. The U.N. Minamata Convention on Mercury, which the United States signed in 2013
following the issuance of the MATS rule, is a multilateral agreement that addresses
specific human activities which are contributing to widespread mercury pollution. You
have studied the potential benefits to the United States of reductions in mercury that
would result from the Minamata Convention in your paper with co-author Amanda
Giang, “Benefits of Mercury Controls for the United States,” Proceedings of the National
Academy of Sciences (2015).

a. Please explain how the United States can benefit from reductions in mercury from
global sources and summarize your findings with respect to the magnitude of
benefits to the United States that would result from the global agreement.

Reduction of mercury pollution from both domestic and foreign sources is needed to protect the
U.S. because mercury deposition in the U.S. originates from both domestic and foreign sources.
In some parts of the U.S., such as some of the Northeast, most mercury deposition comes from
domestic sources, However, in other regions of the U.S. such as the West and the Southeast,
most mercury deposition comes from international sources. People in the U.S. also consume
imported fish (for example, fish from the Pacific Ocean) that contains methylmercury originating
from elsewhere. Thus, mercury emissions in other parts of the world affect people in the U.S.

Our study (Giang and Selin, 2016) calculated that benefits to the U.S. from the Minamata
Convention would be more than twice those projected from domestic policy. The monetized
annual benefit for MATS we calculated was $3.7 billion. We estimated $8.4 billion in annual
benefits to the U.S. for reductions expected from other countries’ actions under the Minamata
Convention. This underscores the importance of global action in addressing the mercury
exposure of the U.S. population.

However, we also calculated that the MATS standards have a larger benefit than the Minamata
Convention for those Americans who primarily consume fish caught locally rather than imported
fish.

Citations:
Giang, A. and Selin, N.F., 2016. Benefits of mercury controls for the United States. Proceedings
of the National Academy of Sciences, 113(2), pp.286-291.

b. In your opinion, could a change to the MATS rule have an impact on whether
other countries meet their obligations under the Minamata Convention to reduce
global sources of mercury?

The United States is a party to the Minamata Convention, and has been a leader in global efforts
to address mercury pollution. Actions by the U.S., such as MATS, demonstrate that reducing
mercury emissions is both beneficial and feasible across the world. U.S. action plays an
important role in setting global standards for emission control technology, especially for mercury
emissions from power generation, the focus of the MATS rule. For example, information about
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U.S. experience with controlling mercury from the power sector is extensively cited in the
guidance on best available techniques for mercury control developed under the Minamata
Convention. The existence of the MATS standard in the U.S. thus encourages other countries to
take meaningful actions to reduce mercury.

c. Could the benefits to the United States that you summarize in your 2015 paper be
put at risk if there was a change to the MATS rule?

The benefits (now and in the future) to the U.S. from both domestic and international action on
mercury would indeed be put at risk if the MATS rule were rolled back. Fewer controls on
domestic mercury emissions would allow more mercury emission. This would reduce the
benefits of domestic action, and would lessen pressure on other countries to take corresponding
actions. Mercury emissions continue to affect populations for decades to centuries, and thus the
impact of changes to MATS could be long-lasting,
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1.

During the hearing, Representative Griffith asked vou questions about ancillary costs, or co-costs, of
a proposal and whether an Agency should consider co-costs when the Agency considers the co-
benefits of a proposal. You answered that it is important for an Agency to consider corresponding co-
costs when the Agency is considering co-benefits of a proposal. and that the EPA did not consider co-
costs in the 2016 Supplemental Finding entitled “Supplemental Finding That It Is Appropriate and
Necessary to Regulate Hazardous Air Pollutants From Coal- and Oil-Fired Electric Utility Steam
Generating Units.” s that correct?

Yes. EPA’s 2016 Supplemental Finding did not attempt to quantify the co-
costs of the Mercury and Air Toxics Standards (MATS) Rule. By “co-costs,”
mean the broader social costs of regulation apart from the direct costs incurred by
regulated entities to comply with the rule. In the context of the MATS Rule, co-
costs include consequences like jobs lost as a result of power plant closures and
businesses that would close or relocate as a result of higher energy prices. EPA’s
2016 Supplemental Finding relied on its quantification of particulate matter co-
benefits to conclude that the MATS Rule was “appropriate and necessary,” but it
did not quantify any of the rule’s corresponding ancillary costs. EPA’s Regulatory
Impact Analysis (RIA) did acknowledge that the MATS Rule would have co-costs
like plant closures and higher energy prices.” But EPA did not attempt to quantify
co-costs even though it quantified the projected co-benefits of the rule. As a result,
EPA’s analysis undervalued the costs of the MATS Rule relative to the Rule’s
benefits.

a. Were co-costs for the Mercury and Air Toxics Standards (MATS) rule evaluated at
any point during the rule-making process, such as in the Regulatory Impact Analysis
(RIA) for the MATS rule?

1 See Supplemental Finding That It Is Appropriate and Necessary To Regulate Hazardous Air Pollutants From Coal-
and Oil-Fired Electric Utility Steam Generating Units, 81 Fed. Reg. 24,420, 24,427 (Apr. 25, 2016).

* EPA, Regulatory Impact Analysis for the Final Mercury and Air Toxics Standards 3-17, 3-22 (Dec. 2011) (MATS
RIA), https://www3.epa.gov/ttn/ecas/regdata/RIAs/matsriafinal. pdf.
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No. EPA did not evaluate co-costs at any point during the rule-making process.

In the MATS Rule’s RIA, EPA’s quantification of costs was limited to the
“annual incremental compliance cost” of complying with the Rule—$9.4 billion in
2015.7 That includes “the amortized cost of capital investment” in new pollution
controls, “the ongoing costs of operating additional pollution controls,” and other
costs of regulated entity “actions assoctated with compliance.” In other words,
this §9.4 billion figure includes only the direct costs for the firms that have to
comply with the MATS Rule.

The $9.4 billion figure does not include, for example, the broader costs to local
communities from plant closures. These costs are not nsubstantial: EPA estimated
that 4.7 GW of coal-fired capacity would retire by 2015 as a result of the MATS
Rule.’ It also does not include the costs to businesses and consumers from higher
electricity prices. Again, those costs are not mnsubstantial: EPA estimated that by
2015 electricity prices would be on average 3.1% higher as a result of the MATS
Rule (and even higher in regions that rely on coal).®

b. Why, in your opinion, should corresponding co-costs be considered by an Agency if
the Agency is considering co-benefits?

An analysss that weighs co-benefits but ignores corresponding ancillary costs
will overestimate the relative benefits of a rule. In some situations, the social costs
of regulation can be orders of magnitude higher than the direct costs of
compliance, so compliance costs are often a poor proxy for the real costs of
regulation. That is why EPA’s own guidelines for preparing cost-benefit analysis
say that “it 1s only in cases where the regulation is not expected to significantly
impact the behavior of producers and consumers that compliance costs can be
considered a reasonable approximation of social cost.”””

The MATS Rule, with its large effect on energy prices and local economies, has
significant impacts on the behavior of energy producers and consumers alike.
Failing to quantify co-costs of the rule therefore undercounts the social costs of

3 MATS RIA at 3-13.

*id.

5 MATS RIA at 3-17.

5 Id. at 3-22.

7 Guidelines for Preparing Economic Analysis 8-14 (Dec. 17, 2010), https://www.epa.gov/environmental-
economics/guidelines-preparing-economic-analyses.
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the MATS Rule relative to its co-benefits, leading to an mflated assessment of the
Rule’s net benefits.

c. If co-benefits are used to justify a rule, is it typical for co-costs to also be considered
when justifying the rule? Why or why not?

For the legal reasons discussed below, it should be the norm for agencies to
consider the indirect costs of regulation to the same extent that they consider co-
benefits. But in my experience, it is not uncommon for EPA to neglect to quantify
the co-costs of a rule even while EPA goes to great lengths to estimate the rule’s
co-benefits. EPA invests in complex models that allow it to quantify the co-
benefits of its rules and promote the Agency’s regulatory mission, but EPA seems
to have been less inclined to invest in quantifying the social costs of its rules.

d. In your opinion, when should co-costs and co-benefits be used to justify a proposal
and when should they not be used to justify a proposal?

Under Executive Order 12,866, the White House requires Executive Branch
agencies to consider ancillary costs and benefits of all significant rules, and to
quantify those co-costs and co-benefits “to the extent feasible.”® The relevant co-
costs include “any adverse effects on the efficient functioning of the economy,
private markets (including productivity, employment, and competitiveness), health,
safety, and the natural environment.”” With this range of indirect costs and
benefits i view, the Executive Order requires agencies to regulate “in the most
cost-effective manner to achieve the regulatory objective.”"

Likewise, the White House Office of Management and Budget’s Circular A-4
provides that agencies should, if feasible, quantify bot/ “expected undesirable side-
effects and ancillary benefits.”!!

It would be irrational and contrary to these Executive Branch authorities for an
agency to weigh co-benefits without weighing co-costs to the same extent.
Without attempting a general theory of the array of co-costs and co-benefits that
should be included in such an analysis, it is sufficient to point out that the more
attenuated and contingent the co-benefits an agency weighs, the more important it
1s that corresponding indirect co-costs be included 1n the analysis. To include

2E.0. 12,866 § 6(a)(3)(C)(i), (ii). Elsewhere the Executive Order requires agencies to use quantifiable measures “to
the fullest extent that these can be usefully estimated.” Id. § 1(a).

* 1d. § 6(a)(3)(C){ii.

1 1d. § 1{b)(S).

1 Circular A-4, https://obamawhitehouse.archives.gov/omb/circulars_a004_a-4/.
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highly speculative co-benefits while excluding fairly certain co-costs would be
arbitrary and capricious.

In addition to these Executive-Branch requirements, Congress may by statute
set other requirements for regulation. In Méchigan 1. EPA, the Supreme Court
interpreted section 112°s “appropriate and necessary” standard to require
consideration of both costs and benefits, because “[n]o regulation is “appropriate’
if it does significantly more harm than good.”"* The relevant costs “include[] more
than the expense of complying with regulations; any disadvantage could be termed
a cost.” When considering co-costs, 1t 1s reasonable for EPA to consider
corresponding co-benefits, but the Agency must take care to avoid double-
counting or inflating co-benefits, as 1t did in the 2016 Supplemental Finding by
counting fine particulate matter reductions that are already required under a
different provision of the Clean Air Act.

The Honorable Michael C. Burgess. M.D. (R-TX)

1.

Everyone at the hearing acknowledged the severe impact many mercury compounds can have
on public health. As a licensed obstetrician, I am acutely aware of the damage mercury can
have on pregnant mothers and infants. Furthermore, no one at the hearing claimed that the
Environmental Protection Agency (EPA) does not have the authority to regulate Hazardous
Air Pollutants, as outlined by Section 112 of the Clean Air Act. What is at question is the
ability of a federal agency to regulate industry without properly evaluating the cost-to-benefit
of such regulations.

a. The EPA estimates that the benefits of reductions in hazardous air pollutants to be up
to $6 million dollars annually and the costs of this regulation is up to $9.6 billion
dollars annually. How often do federal agencies enforce regulations greater than a
thousand times costlier than its benefits?

It 1s very rare for an agency to impose regulatory requirements whose costs
outweigh its benefits to such a degree. Unless required by law, it 1s not “rational,
never mind ‘appropriate,” to impose billions of dollars in economic costs in return
for a few dollars in health or environmental benefits.”" Aside from this case, I am
not aware of any specific instance of an agency voluntarily using broad
discretionary authority like § 112 to impose a regulation with compliance costs a
thousand times greater than its direct benefits. In the normal course, the Office of
Information and Regulatory Affairs would block such a rule, because it would
violate Executive Order 12,866’s requirement of “cost-effective” regulation.™

121355, Ct. 2699, 2707 (2015),
13 |d, at 2707,
14 Executive Order 12,866 § 1{b)(5).
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b. Do you know of any other instances when a federal agency was able to claim that
ancillary benefits (co-benefits) gave them the authority to skirt the law giving that
agency the ability to promulgate such rules?

There are other examples, although none as stark as this one. For example, |
represented a coalition of petitioners who challenged EPA’s “Clean Power Plan”
in the D.C. Circuit in part because the rule was justified (in our view improperly)
based on particulate matter co-benefits. The Trump Administration has withdrawr
the Clean Power Plan," and the D.C. Circuit never reached a decision in the case.

c. Ifthe EPA was willing to consider the ancillary benefits of its regulations, shouldn’t
it also have to consider the ancillary costs to the same regulations?

Yes. As I explain in response to 1(b), falure to consider ancillary costs results
mn an mnaccurate picture of the net benefits or net costs of a rule. It 1s arbitrary and
capricious for an agency to weigh a rule’s indirect benefits without giving equal
weight to the corresponding indirect costs of the rule.

d. In your opinion, is this good governance?

No. Reducing pollution 1s a laudable goal. But it 1s not good governance to
achieve that goal at any cost and without attending to other important societal
goods. The MATS Rule sought modest environmental benefits at enormous social
costs, and it did so by compromising other cherished values like the rule of law,
federalism, and democratic government.

1% Repeal of the Clean Power Plan: Emission Guidelines for Greenh Gas Emissions from Existing Electric Utility
Generating Units; Revisions to Emissi icelit Impl ting Regulations, 84 Fed. Reg. 32,520 (July 8, 2019).
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